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Abstract. Local governments, in times of emergency, must often make
difficult decisions to balance the general public health and safety with
individual rights and interests.1 It is recognized that in responding to
emergencies, general purpose local governments (including counties) may
take actions exceeding the scope of traditional governmental functions to
protect the public health, safety, and welfare.2 Masks or face covering
requirements have been particularly controversial during the COVID-19
pandemic and have shed light on the framework for analyzing local
government regulations and roles in public health emergencies.
I.

Response to public health emergencies is an exercise of police power
a. Historically, during health emergencies such as pandemics, state and local
governments have broad authority to act in the public interest. For example,
courts have held that a state could mandate individuals receive smallpox
vaccines. Jacobson v. Cmmw. of Massachusetts, 197 U.S. 11, 12 (1905).
b. In another historical case, Compagnie Francaise de Nav. a Vapeur v. Bd. of
Health of State of Louisiana, SCOTUS held that it was constitutional for a
state to enforce involuntary quarantines. 186 U.S. 380, 380–83 (1902).
c. These historical cases, while decided at the turn of the 20h century, have
seen renewed discussion during the COVID-19 pandemic.
i. Jacobson, for example, has been discussed, examined, and relied
upon by federal courts for measures related to COVID-19 emergency
measures 178 times from April 6, 2020, through November 18, 2020.
ii. SCOTUS has also continued to recognize Jacobson in analyzing
measures taken in response to COVID-19. S. Bay United Pentecostal

1

David G. Tucker & Alfred O. Bragg II., Florida's Law of Storms: Emergency Management,
Local Government, and the Police Power, 30 STETSON L. REV. 837 (2001).
2

Id. at 839
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Church v. Newsom, 140 S. Ct. 1613 (2020) (Roberts, C.J., concurring)
(quoting Jacobson and opining that “Our Constitution principally
entrusts ‘[t]he safety and the health of the people’ to the politically
accountable officials of the States ‘to guard and protect’”).
d. In times of emergency, all rights, (even fundamental rights) may be
“temporarily limited or suspended.” Smith v. Avino, 91 F.3d 105, 109 (11th
Cir. 1996).
II.

Applicable Legal Framework to Local Government Emergency Responses
a. Local government’s response to emergency situations must still withstand
judicial scrutiny under the applicable standard of review. At a minimum,
actions must be rationally related to a legitimate governmental purpose.
San Antonio Independent School Dist. v. Rodriguez, 411 U.S. 1, 17, 93 S.Ct.
1278, 1288, 36 L.Ed.2d 16 (1973); Cf. Lyng v. Automobile Workers, 485 U.S.
360, 370, 108 S.Ct. 1184, ––––, 99 L.Ed.2d 380 (1988). Regulations based on
race or national origin, e.g., Loving v. Virginia, 388 U.S. 1, 11, 87 S.Ct. 1817,
1823, 18 L.Ed.2d 1010 (1967), and regulations affecting fundamental rights,
e.g., Harper v. Virginia Bd. of Elections, 383 U.S. 663, 672, 86 S.Ct. 1079,
1084–85, 16 L.Ed.2d 169 (1966), are given the most exacting scrutiny.
Between these extremes of rational basis review and strict scrutiny lies a
level of intermediate scrutiny, which generally has been applied to
discriminatory classifications based on sex or illegitimacy. See, e.g.,
Mississippi University for Women v. Hogan, 458 U.S. 718, 723–724, and n.
9, 102 S.Ct. 3331, 3336, and n. 9, 73 L.Ed.2d 1090 (1982); Mills v. Habluetzel,
456 U.S. 91, 99, 102 S.Ct. 1549, 1554–55, 71 L.Ed.2d 770 (1982); Craig v. Boren,
429 U.S. 190, 197, 97 S.Ct. 451, 456–57, 50 L.Ed.2d 397 (1976); Mathews v.
Lucas, 427 U.S. 495, 505–506, 96 S.Ct. 2755, 2762–2763, 49 L.Ed.2d 651 (1976).
b. Rational Basis Review
 “[T]he [action] must be rationally related to the achievement of a
legitimate government purpose.” Joel v. City of Orlando, 232 F.3d 1353,
1357 (11th Cir. 2000). This standard is highly deferential to the
government actors. Id. at 1358. This is a difficult standard for
challengers to overcome in public health emergencies, as it is
undisputed that protecting the public health is a legitimate government
purpose. See, e.g., Henry v. DeSantis, 20-CV-80729, 2020 WL 2479447, at
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*6–7 (S.D. Fla. May 14, 2020). Only irrational and arbitrary government
measures fail to meet this standard.
c. Intermediate Scrutiny
 To withstand intermediate scrutiny, a statutory classification must be
substantially related to an important governmental objective. Clark v.
Jeter, 486 U.S. 456 (1988).
d. Strict Scrutiny
 If the response “classifies by race, alienage, or national origin,” strict
scrutiny must be applied and the government must provide a
compelling interest. City of Cleburne, Tex. v. Cleburne Living Ctr., 473
U.S. 432, 440 (1985). The action must be “suitably tailored” to serve this
compelling interest. Id. This scrutiny also applies to actions
discriminatory towards religious groups. Church of the Lukumi Babalu
Aye, Inc. v. City of Hialeah, 508 U.S. 520, 522 (1993). Combating COVID19 is a compelling interest. See S. Bay United Pentecostal Church, 140 S. Ct.
at 1614 (Kavanaugh, J., dissenting) (conceding that a state “undoubtedly
has a compelling interest in combating the spread of COVID-19 and
protecting the health of its citizens” and arguing against the majority on
other grounds). Issues arise when discussing whether government
actions are suitably tailored to this interest, as actions will be scrutinized
to determine if there was a less restrictive alternative.
 Applied to COVID-19 emergency in S. Bay United Pentecostal Church
v. Newsom. 140 S. Ct. 1614 (2020). The dissenting opinion authored by
Justice Kavanaugh agreed that slowing the spread of COVID-19 was a
compelling government interest, but disagreed that a government
action could place additional restrictions on religious worship services
that were not present on similar secular business and still be considered
narrowly tailored to the government’s compelling interest. While
Kavanaugh simply dissented in Newsom, lower courts have found his
argument persuasive. See, e.g., Soos v. Cuomo, 120CV651GLSDJS, 2020
WL 3488742 (N.D.N.Y. June 26, 2020).
 The new SCOTUS majority has endorsed Justice Kavanaugh’s
dissenting opinion from Newsom. The Court granted injunctive relief
enjoining New York’s Governor Cuomo from enforcing an executive
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order that placed occupancy limits on religious worship buildings
during the COVID-19 Pandemic. This was done in Roman Catholic
Diocese of Brooklyn, New York v. Cuomo, as the case was being
litigated in the United States Court of Appeals for the Second Circuit.
592 U. S. ____ (2020). Governor Cuomo’s order placed religious
buildings in “red zones,” subjecting them to stricter occupancy limits
than similar secular businesses. Id. The Court held that, “Because the
challenged restrictions are not ‘neutral’ and of ‘general applicability,’
they must satisfy ‘strict scrutiny,’ and this means that they must be
‘narrowly tailored’ to serve a ‘compelling’ state interest.” Id. The Court
further held that “[s]temming the spread of COVID-19 [was]
unquestionably a compelling interest,” but that “it [was] hard to see
how [Cuomo’s restrictions could] be regarded as ‘narrowly tailored.’”
Id. This was because there were “other less restrictive rules” that could
have been adopted, such as rules considering the size of each separate
religious worship building when deciding how to restrict occupancy. Id.
e. Preemption.
 In addition to federal constitutional standards for review, state
constitutional issues regarding preemption must be resolved.
 MIAMI-DADE COUNTY, Appellant, v. MIAMI GARDENS
SQUARE ONE, INC., et al., Appellees. 3rd District, 45 Fla. L. Weekly
D2480a. Here, the issue was whether a Florida state-level executive
order, prohibiting local government from preventing an individual
from working or operating a business in response to COVID-19,
preempted a County emergency order imposing a curfew. The court
held that it did not. It did not expressly preempt the county order,
because a curfew did not expressly prevent any individual from
working or operating a business. It did not implicitly preempt the
county order because there was no useful public policy in broadly
construing the state order to prevent a local government from deciding
a local issue. Local governments may take actions that supplement state
actions, so long as they are not contradictory.
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III.

Preventive Measures Public Health Crises
a. Mask (Face Covering) Mandates and Orders.
 In Pinellas County, Florida, the BOCC meeting to discuss an ordinance
mandating that citizens wear face coverings lasted until 9:30 pm, with nearly
100 residents calling in with public comment. Kellie Cowan and Jordan Bowan,
Pinellas County Commissioners Approve Mandatory Face Mask Ordinance, Fox 13
Tampa Bay (June 23, 2020), https://www.fox13news.com/news/pinellascounty-commissioners-approve-mandatory-face-mask-ordinance-requiringface-masks.
 Power v. Leon County, 2020 WL 4919774 (Fla.Cir.Ct.) (Trial Order) presents
one of the most comprehensive analysis of emergency orders requiring face
coverings in public places in response to COVID-19. The court analyzed
fundamental rights under Jacobson, right to privacy under the Florida
Constitution, substantive due process, vagueness, equal protection, and
freedom of religion issues with mandated face coverings and upheld the
county’s emergency ordinance and declared that the ordinance did not violate
any constitution right. The court also questioned whether any heightened
scrutiny should apply to face covering regulations. A complete copy of the
opinion is included as ATTACHMENT 1.
b. ADA Issues.
 Mandatory face covering ordinances have also raised issues under the
Americans with Disabilities Act (ADA). The U.S. Department of Justice
issued a press release on June 30, 2020, with regard to face covering
regulations: “The ADA does not provide a blanket exemption to people
with disabilities from complying with legitimate safety requirements
necessary for safe operations.”
 However, this does not mean that a local government is not required to
provide reasonable accommodations upon request.
 Reasonable accommodations require an individual assessment that the
accommodation is determined to be necessary for the individual to fully
use the service, program or activity and does not:
c. Fundamentally alter the nature of the program, service, or activity;
d. Result in undue burden or expense;
e. Result in a direct threat the safety and health of others.
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Power v. Leon County, 2020 WL 4919774 (2020)
ATTACHMENT 1

2020 WL 4919774 (Fla.Cir.Ct.) (Trial Order)
Circuit Court of Florida.
Leon County
Evan J. POWER, Plaintiff,
v.
LEON COUNTY, a Political Subdivision of the State of Florida, Defendant.
No. 2020-CA-001200.
July 27, 2020.
Final Judgment

John C. Cooper, Judge.
*1 This casue came for final hearing before the Court on July 10, 2020, and for hearing on the Motion to Dismiss Sled by
Defendant, Leon County, Florida (the “County”), as well as the two Motions for Judicial Notice filed by the County, and the
Motion for Judicial Notice filed by plaintiff, Evan J. Power (“Mr. Power.”). This Court deferred ruling on the County's Motion
to Dismiss and granted the three Motions for Judicial Notice filed by the parties. This Court has reviewed and considered the
record, the memoranda, case law, exhibits, and is otherwise fully advised in the premises. Based on the record presented, the
Court finds as follows:
FACTS
We currently face a global pandemic in the form of COVID-19. Chief Justice Roberts recently described COVID-19 as “a novel
severe acute respiratory illness that has killed..... more than 100,000 nationwide” and noted that “at this time, there is no known
cure, no effective treatment, and no vaccine” and, “[b]ecause people may be infected but asymptomatic, they may unwittingly
Infect others,” See S. Bay United Pentecostal Church v.Newsom, 140 S. Cl 1613, 1613 (2020) (Roberts, C.J., concurring).
COVID-19 is an unusual virus in that it can be spread by asymptomatic individuals. The main method of transmission is via
airborne particles (aerosol) caused by people coughing, sneezing, and even talking, Merely exhaling can cause particles to
become airborne. Facial coverings, as well as social distancing, are important for mirümizing the transmission of this highly
contagious and sometimes lethal virus. 1 We know that face coverings: protect the public from someone who knows they are
sick, and it protects the public from someone who does not know they are sick. We also know that face coverings protect
the person wearing the covering from aerosol particles of the virus that linger in the air. The Centers for Disease Control and
Prevention, the World Health Organization, medical associations, and scientific associations suggest wear a face covering to
slew the spread of COVID-19.
Several measures—at the federal, state, and local level—have been taken to slow the spread of COVID-19. On March 13,
2020, the President of the United States declared a national state of emergency. In Florida, Governor DeSantis declared a
state of emergency via Executive Order 20-52 on March 9, 2020. 2 And in Leon County, the Leon County Board of County
Commissioners (the “Board”) has issued at least weekly Emergency Orders (“Proclamations”) each week since March 16, 2020.
On April 1, 2020, Governor DeSantis issued Executive Order 20-91, putting in place a statewide “safer at home” order, directing
the closure of “non-essential services and activities” and limitiïig the movement of persons. Then, on April 29, 2020, Governor
DeSantis issued Executive Order 20-112 to begin Phase 1 of re-opening of the state. Executive Order 20412 rolled back many
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of the restrictions found m Executive Order 20-91 and permitted more retail businesses and restaurants to open. The re-opening
of the state has led to more contact between individuals and the potential for increased community spread.
*2 Despite effets to mitigate the spread pf COVID-19, the number of cases continues to rise in Florida—and specifically in
Leon County. On June 19, 2020, the Florida Department of Health reported 51 new positive cases of COVID-19 in Leon County,
On June 22, 2020, Florida reported more than 4,000 new cases of COVID-19 in a single day. Moreover, Megan Gumke, Regional
Epidemiologist with the Florida Department of Health, testified that more people have COVID-19 than has been reported. 3 Ms.
Gumke testified that one of the metrics used by Departrnent of Health to track the spread of Covid-19 is the positivity rate, which
is the percentage of individuals tested who test positive. In Leon County the positivity rate has been steadily rising from .72
percent during the first week of June, to 4.36 percent for the second week of June, to 9.21 percent for the very last week of June.
To further slow the rate of new cases, on June 23, 2020, the Board held a special meeting for the single purpose of discussing the
recent increase in COVID-19 cases in Leon County and to consider additional mitigation efforts. Prior to and during the meeting,
the Board was provided information regarding mandatory lace covering requirements adopted in other parts or the State along
With information from the Florida Department of Health confirming a spike in local positive COVID-19 cases. Chairman Bryan
Desloge testified that he had numerous conversations with local, hospitals, médical providers, the GEO of a local health plan,
local universities, and entities representing business interests regarding whether to mandate individuals wear face coverings in
public, He further testified that there w/as universal support from these stakeholders for the County to require individuals to
wear face coverings in public because there are individuals who will not wear face coverings, unless they are mandated.
The Board unanimously adopted face covering requirements through Emergency Ordinance 20-15 (“Emergency Ordinance” or
“Ordinance”*). The Emergency Ordinance requires an individual hi an indoor business establishment to wear a face covering
while in that business establishment. Id. § 3.(i). “Business establishment” is defined by the BiiiergeAcy Ordinance to mean:
... a location with a roof overhead under which any business is conducted, goods are made or stared
or processed or where services are rendered. The term “business establishment” includes transportation
network companies, such as Ubers and Lyft, vehicles operated for mass transit, taxis, jitneys, limousines
for hire, rental cars, and other passenger Vehicles for hire. The term, “business establishment” includes
locations where non-profit, governmental, and quasi-governmental entities facilitate public interactions and
conduct business. The term “business establishment” also Includes places of worship.

Id. § 2.(ii). Notably, the requirement to wear a face covering does not apply in the following circumstances:
1. A child under the age of 6;
2. Persons who have trouble breathing due to a ohronio pre-existing condition or Individuals with a documented or demonstrable
medical problem;
3. Public safety, fee, and other life safely and health care personnel, as their personal protective equipment requirements will
be governed by their respective agencies;
4. Persons exercising while observing at least 6 feet of distancing from another
5. Restaurant and bar patrons while eating ör drinking;
6. Business owners, managers, and employées who are in an area of a business establishment that is not open to customers,
patrons, or the public, provided that 6 feet Of distance exists between persons;
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*3 7. An individual in a lodging establishment who is inside of the lodging unit.
Id § 3.(ii). The Emergency ordinance does not impose criminal penalties for a violation. Instead, a first offense of the Emergency
Ordinance results in a fine of $50; a second offense results in a fine of $125; and a third and each subsequent offense results
in a fine of $250. Id. § 4(ii),
APPLICATION OF CONTROLLING LAW
Standard of Review for Constitutional Challenges
The Complaint fails to indicate whether Plaintiff's challenge is a facial challenge or an as-applied challenge. An as-applied
challenge is an argument that a particular piece of legislation is constitutional on its face, yet is unconstitutional as applied to a
particular case or party because of its discrimhlatory effects. Miles v. City of Edgewater Police Dep./Preferred Governmental
Claims Solutions, 190 So. 3d 171,178 (Fla, 1 st DCA 2016). In contrast, a facial challenge asserts that a statute always operates
imconstitutionally. Id. Because Plaintiff does not claim that the Emergency Ordinance is unconstitutional with respect to a
certain set of facts which leads to a discriminatory effect, it would appear that his claim is that the Emergency Ordinance is
facially unconstitutional.
“To succeed on a facial challenge, the challenger must demonstrate that no set of circumstances exists in which the statute can be
constitutionally valid.” Fraternal Order of Police, Miami Lodge 20 v. City of Miami, 243 So. 3d 894, 897 (Fla. 2018). Showing a
challenged law “might operate unconstitutionally in some hypothetical circumstance is insufficient to render it unconstitutional
on its face.” Ogborn v. Zingale, 988 So. 2d 56, 59 (Fla. 1st DCA 2008) (quoting Cashatt v. State, 783 So. 2d 430,434 (Fla. 1st
DCA 2004)). Therefore, a facial challenge is more difficult than an as-applied challenge as a general matter. Id.
Moreover, courts should not overturn legislative enactments lightly because “statutes come clothed with a presumptiöh of
constitutionality” and “must be construed whenever possible to effect a constitutional outcome.”
Brinkmann v. Francois,
184 So. 3d 504., 507-508 (Fla. 2016) (citations omitted). This presumption of constitutionality can only be overcome by a
showing of invalidity “beyond a reasonable doubt,” meaning the presumption applies unless the legislative enactment is “clearly
erroneous, arbitrary, or wholly unwarranted.” State v. Hodges, 506 So. 2d 437, 439 (Fla. 1st DCA 1987) (citing State v. State
Bd of Educ. of Fla., 467 So. 2d 294 (Fla. 1985)}. “All doubts as to validity must be resolved in favor of constitutionality, ...
and if a constitutional interpretation is available, the courts must adopt that construction.” Hodges, 506 So. 2d at 439 (internal
citation omitted).
Against this backdrop, this Court weighed Plaintiff's constitutional claims.
I. Plaintiff's Claim for Injunctive Relief
The purpose of a temporary Injunction is to preserve the status quo while final injunctive relief is sought. Dep't of Health v.
Bayfront HMA Med. Ctr., LLC,. 236 So. 446, 471 (Fla. 1st DCA 2018 (citation omitted). A temporary injunction is considered an
extraordinary remedy and should only be granted sparingly. Id (citation omitted). To obtain; a temporary injunction, the movant
must establish; (1) a substantial likelihood of success on the merits; (2) a, lack of an adequate remedy at law; (3) the likelihood
of irreparable harm absent the entry of an injunction; and (4) the injunetive relief will serve the public interest Id. at 472.
A. Likelihood of Success on the Merits
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*4 “A substantial likelihood of success on the merits is shown if good reasons for anticipating tbatïesult are demonstrated.”
‘City v Jacksonville v. Naegele Outdoor Advert. Co., 634 So 2d. 750, 753 (Fla. 1st DCA. 1994). “It is not enough that a merely
colorable claim is advanced.” Id. Here, Plaintiff has failed to show a substantial likelihood of success on the merits.
It is important to view the actions of the Board in the context in which they were taken. The COVID-19 pandemic has continued
for several months and has, as of July 2, 2020, killed approximately 112,700 persons in the United States, In Florida, the cases
are continuing to rise. As of July 2, 2020, the Florida Department of Health has reported a total of 169,106 positive cases
within the state, including 1,377 positive cases in Leon County. There can be no question that an emergency exists. See Dodero,
et al., v. Walton Cty., Case No. 3:20-CV05358-RV.HTC (N.D. Fla, Apr. 17, 2020) (“We are in me midst of a national health
emergency. and it seems highly likely at this stage of the case that the county has the authority to take the measure that it has
in order to address that emergency.”) 4
It has long been recognized that when, as here, there is an emergency, the police power gives governmental authorities power to
act for the public welfare that they might not otherwise have. This line of cases extends back to the 1905 United States Supreme
Court case of

Jacobson v. Commonwealth of Massachusetts, 197 U.S. 11 {1905):

The liberty secured by the Constitution of the United States to every person within its jurisdiction does
not import and absolute right in each person to be, at all time and in all circumstances, wholly feed from
restraint. There are manifold restraints to which every person is necessarily subject for the common good.
On any other basis organized society could: not exist with safety to its members. Society based on the rule
that each one is a law unto himself would soon be confronted with disorder and anarchy. Real liberty for all
could not exist under the operation of a principle which recognizes the right of each individual person to use
his own, whether in respect of his person or his property, regardless of the injury that may be done to others.

Courts have subsequently, and recently, applied the standard set forth in Jacobson to assess the constitutionality of a state or local
official's exercise of emergency police powers. See, e.g., Best Supplement Guitig LLC v. Newsom, Case Mo, 2;20-ov-00965JAM-CKS, 2020 WL 2615022 (E,D. Cal. May 22, 2020); Henry v. DeSantis, Case No. 20-cv-80729-SINGHAL, 2020 WL
In Jacobsoa, the U.S. Supreme Court addressed a claim that the state's compulsory vaccination law, which was enacted during
a growing smallpox epidemic, violated the defendant's Fourteenth Amendment right “to care for his own body and health in
such a way as to him seems best”

Jacobson, 197 U.S. at 26. Instead, a “community has the right to protect itself against

an epidemic of disease which threatens the safety of its members.”
combat an epidemic, the Supreme Court explained:

Id. at 27. Thus, in explaining a state's police power to

*5 [I]n every well-ordered society charged with the duty of conserving the safety of its members the rights
of the individual in respect of his liberty may, at times, under the pressure of great dangers, be subjected to
such restraint, to be enforced by reasonable regulations, as the safety of the general public may demand.

Id. at 29.
Importantly, it is “no part of the function of a court to decide which measures are likely to be the most effective for the protection
of the public against disease.”

In re Abbott, 954 F. 3d 772, 778 (5th Cir. 2020) (quoting
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When, as here, a court is faced with a Society-threatening epidemic, “a state may implement emergency measures that curtail
constitutional rights so long as the measures have at least some ‘real or substantial relation’ to the public health crisis and are not
‘beyond all question, a plain, palpable invasion of rights scoured by the fundamental law.”’
197 U.S. at 31).

Id at 784 (quoting

Jacobson,

1. The Emergency Ordinance Bears a Real and Substantial Relationship to the COVID-19 Pandemic
The novel COVID-19 virus is extremely infectious and can “easily spread through droplets generated when an infected person
coughs or sneezes, or through droplets of saliva or discharge from the nose,” See Best Supplement Guide, LLC, 2020 WL
2015022, at *3. Indeed, this fact was considered by the Board during Its June 23, 2020., meeting- See Leon County's exhibit 1
at Final. Hearing, Additionally, the Centers for Disease Control recoiiüiietiis the use of cloth face coverings in public settings
when other social distancing measures are difficult to maintain.
As explained above, the numbers; in Florida, including Leon County, are continuing to rise, and the Emergency Ordinance,
which requires me use of face coverings in limited circumstanees (i.e., in business establishments), seeks to temper the rise of
positive cases and slow down the rate of infection. Similar emergency actions taken by local governments have been determined
to have a real and substantial relationship to public health during the current COVID-19 pandemic. See, e.g., Prof I Beauty
Fed'n v. Newsom, Case No. 2:20-cv-04275-RGK-AS, 2020 WL 3056126, at *6 (CD, Cal, June 8, 2020) (finding the stay-athome order which temporarily closed cosmetology businesses bears a real and substantial relationship to public health because
spread of COVID-19 is more likely when people are in close contact, such as hair stylists and barbers); Best Supplement Guide,
LLC, 2020 WL 2615022, at *3 (finding the state arid county gym closures bear a real and substantial relationship to public heath
when workout facilities contain high density groups, breathing heavily, and sharing equipment); Givens V. Newsom, Case No,
2:20-ov-008520JAM-CKD,
2020 WL 2307224, at *4 (E.D. Cal. May 8, 2020) (finding a stay-at-home order bears a real
and substantial relationship to public health because it sought to slow the rate of transmission). Accordingly, the Emergency
Ordinance bears a real and substantial relationship to the current public health crisis.
2. The Emergency Ordinance is Not Beyond All Question a Plain, Palpable Invasion of Fundamental Rights
The second question to be addressed under Jacobson is whether the Emergency Ordinance is “beyond all question, ä plain,
palpable invasion of fights secured by the fundamental law.” Jacobson, 197 U.S. at 31. “Although courts have not yet defined
the precise contours of this standard, it plainly puts a thumb on the scale in favor of upholding state and local officials' emergency
public health responses.” Best Supplement Guide, LLC, 2020 WL 2615022, at *4.
*6 The temporary mandate to wear face coverings in public, in limited circumstances, is similar to the Other health measures
designed to protect the public's health, safety, and welfare. E.g., motorcycle helmet laws, seatbelt laws, and prohibitions against
smoking in public buildings, Picou v. Gillum, 874 F.2d 1519, 1521-22 (11th Cir. 1989); (“Inhere is little that could be termed
private in the decision whether to wear safety equipment [in public].” The stated purpose of the Emergency Ordinance is to limit
the spread of this contagious, airborne virus, and the County has provided ample evidence which indicates that face coverings
may assist in reducing the spread of recognized constitutional right not to wear a facial covering in public locations or to expose
other citizens and visitors to Leon County to a contagious and potentially lethal virus during a declared pandemic emergency.”
Gmen v. Alachua Cty., Case No. 01-2020-CA-001249 (Fia, 8th Cir. Ct. May 26, 2020). As such, I find that the Emergency
Ordinance is not beyond all question, a plain and palpable invasion of rights secured by fundamental law.
Even if the Jacobson test did not apply to the present matter, and instead, the normal levels of scrutiny applied, Plaintiff's claims
must fail.
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3. Right to Privacy
Plaintiff first asserts that the Emergency Ordinance violates the Privacy Clause of Article 1 § 23 of the Florida CoästiMiöü.
Article 1 § 23 provides in relevant part:
Every natural person has the right to be let alone and free fern governmental intrusion into the person's
private life except as otherwise provided herein,

As explained in Winfield y, Dtv. of
Pari-Mutuel Wagering, Dep't of Bus. Reg., 477 So. 2d 544, 547 (Fla.1985), the “right
of privacy is a fundamental right which ... demands the compelling state interest standard.” “The burden can be met by
demonstrating that the challenged regulation serves a Compelling state interest and accomplishes its goal through the use of the
least intrusive means.”
Winfield, 477 So. 2d at 547. However, the constitutional right to privacy does not confer an absolute
guarantee against governmental intrusion into one's private life and the tight will “yield to Compelling government interests.”
Id. Importantly, “before the right of privacy is
Attached, and the delineated standard applied, a reasonable expectation of privacy must exist.” Id. (emphasis added); see also
Daniel v. Daniel, 922 So. 2d 1041 (Fla. 4th DCA 2006) (explaining mat courts must first determine if the individual possesses
a legitimate expectation of privacy in the information or subject at issue).
Here, there is not and cannot be a legitimate expectation of privacy. The Eight Judicial Circuit in Alachua County recently
addressed a nearly identical claim in Green v. Alachua Cty., Case No. 01-2020-CA-001249 (Fla. 8th Car, Ct. May 26, 2020).
In that case, the plaintiff sought an injuüction enjoining Alachua County from enforcing a similar face covering requirement.
Green, Case No. 01-2020-CA-001249. Judge Keim held that “[t]here is no recognized constitutional right not to wear a facial
covering in publia locations or to expose other citizens of the county to a contagious and potentially lethal virus during a declared
pandemic emergency.” Id (emphasis m original). Judge Keim then compared the mandate to wear masks in limited circumstances
to the requirement to wear helmets or seatbelts. Id “The stated purpose for the mask requirement is tö limit the spread of this
contagious, airborne virus. ... An Alachua County citizen's right to be let alone is no more precious than the corresponding right
of his fellow Citizens not to become infected by that person and potentially hospitalized.” Id. (emphasis added).
No recognized right to a reasonable expectation of privacy exists in a public location. See Picou v. Gillum, 874 F.2d 1519, 1521
(11th Cir. 1989) (examining Florida's motorcycle helmet laws and holding that “[t]here is little that could be termed private
in the décision whether to wear safety equipment on the open road,”); see also Pottinger v. City of Miami, 810 F. Stopp. 1551
(S.D. Fla. 1992) (noting an individual does not have a protected legitimate expectation of privacy in
*7 Activities such as sleeping and eating in public). Nothing within in the Emergency Ordinance requires the County's citizens
to use a face covering in private. Instead, the Emergency Ordinance only requires the use of face coverings in limited public
circumstances, and provides certain exceptions to that requirement.
Even If Plaintiff had a recognized right to privacy, which he does not, Plaintiffs claim fails. When a statute encroaches on
fundamental constitutional rights, such as the right to privacy, the Strict scrutiny test applies. Under this test, “the statute ...
must be narrowly tailored to achieve the state's purpose,”
States v. Robinson, 873 So. 2d 1205, 1214 (Fla. 2004) (internai
citations omitted). “[T]he State must prove that the legislation furthers a compelling state interest through the least intrusive
means.” Silvio Membreno & Fla. Ass'n of Vendors, Inc. v. City of Hialeah, 188 So. 3d 13, 22 (Fla- 3d DCA 2016); see also
Mitchell v. Moore, 786 So. 2d 521, 527-238 (Fla. 2001). “Narrowly tailored'* means that “the method for remedying the
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asserted malady must be strictly tailored to remedy the problem in the most effective way and must not restrict a person's tights
more than absolutely necessary.”

Mitchell, 786 So- 2d at 527.

It is clear that the County's interest in minimizing the spread of COVID-19 i state interest, See Murray v. Cuomo, Case No. 1:20cv-03571-MKV., 2020 WL 2521449, at *l0n. 12 (S.D;N.Y. May 18, 2020) (“Courts have held that the Government's interest in
minimizing the spread of deadly infectious disease is a Compelling state interest.”); SH3 Health Consulting, LLC v. Page, Case
No. 4:20-cv-00605 SRC, 2020 WI, 2308444, at *8 (E.D. Mo. May 8, 2020) (finding the “City and County adopted the Orders
in this ease to serve a compelling state interest — their interest in maintaining the health and safety of the public during a global
pandemic, and to slow the transmission of CQVID-19”);
Glsh v. Newsom, No. EDCV20755JGBK.KX, 2020 WL 1979970*
?A *6 (C.D. Cal. Apr. 23, 2020) (finding slowing the spread of COVID-19 is a “state interest tliat is not only legitimate but
compelling”). Contrary to Plaintiff's assertion, “the curve has not been successfully flattened. As explained above, Florida,
including Leon County, has recently experienced a surge of positive COVID-19 cases. The Emergency Ordinance seeks to
temper this rise in positive cases and reduce the transmission of the potentially deadly virus among the County's citizens.
Furthermore, it is clear that the Emergency Ordinance is narrowly tailored to achieve that interest the Board considered evidence
that the use of facial coverings assists to prevent arid slow the spread of COVID-19. The Emergency Ordinance only applies in
business establishments and includes a multitude of exceptions to wearing the face coverings. The court in Calvary Chapel of
Bangor v. Mills, Case No. l:20-cv-0Q156-NT, 2020 WL 2310913, at *9 (D. Me. May 9, 2020), addressed a similar claim. In that
case, the court addressed claims that the Governor's orders issued in response to COVID-19 that limited the size of gatherings to
ten people violated Calvary Chapel's constitutional and statutory rights. Finding the orders were neutral on their face, the court
rejected Calvary Chapel's Free Exercise of Religion Clause, Clavary Chapel of Bangor, 2020 WL 23310913, at *7. The court
further explained that even if the orders were subject to heightened scrutiny, the Governor would be able to show a compelling
government interest in preventing the spread Of COVID-19 and that the order is narrowly tailored to achieve that interest when
drive-in or streamed religions services were not restricted. Id at *9 n.l7.
*8 The Emergency Ordinance, therefore, Withstands Strict scrutiny.
4. Substantive Due Process
Next, Plaintiff claims the Emergency Ordinance Violates the substantive due process clause found in Article 1, section 9, of
the Florida Constitution, which provides that “[n]o person shall” be deprived of life., liberty or property without due process of
law.” Specifically, Plaintiff asserts the Emergency Ordinance is “not backed by a compelling state interest or any facts proving
such interest”' particularly when, according tö Plaintiff; the “curve has been successfully flattened” and hospitalizations id,
Léon County have decreased. Compl. ¶ 13.
“Substantive due process protects fundamental rights that are so ‘implicit in the concept of ordered liberty’ that neither liberty
nor justice would exist if they were Sacrificed,” Jackson v, Stats, 191 So. 3d 423, 428 (Fla. 2016) (quoting
Palko v. Conn.,
302 U.S 319, 325-20 (1937)). These special liberty interests usually include “the rights to marry, to have children, to direct the
éducation and upbringing of one's children, to marital privacy, to Use contraception, to bodily integrity, and to abortion.” Doe
V. Moore, 410 F. 3d 1337,1343 (11th Cir. 2005) (citation omitted). Indeed, courts have been reluctant to expand substantive due
process by recognizing new fundamental rights, Id. Thus, “[a]nalyzing a substantive due process claim begins with a ‘careful
description of the asserted right.”’ Jackson, 191 So. 3d at 428 (quoting

Reno v. Flores, 507 U.S. 292,302 (1993)).

Here, Plaintiff attempts to implicate the right to privacy and freedom of religion. Both arc recognized as fundamental rights. 5
See

State v, J.P., 907 So. 2d 1101, 1109 (Fla. 2004); Joseph v. Slate, 642 So. 24 613, 614 (Fla. 4th DCA 1994).
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As discussed, previously and below, Plaintiff does not have a fondamental right implicated by the Emergency Order; therefore,
his substantive due process rights have not been violated because the county has a compelling interest in slowing the spread of
COVID-19 and the Emergency Ordinance is narrowly tailored to that interest. See, e,g., Antietam Battlefield KOA v. Hogan,
Case No. CV (Text redacted in copy.), 2020 WL 2556496, at *13 (D. Md. May 20, 2020) (finding that the order, which allowed.
drive-in, virtual and small religious services and gatherings, would fail under strict scrutiny); Legacy Church, Inc. v. Kunkel,
Case No. CIV 20-0327 JB/SCY, 2020 WL 1905586 (D.N.M. Apr. 17, 2020) (finding that even if strict scrutiny applies, the
church was not likely to succeed on the merits, given the state's police powers to protect the public health and because the
religious organizations could still broadcast their services to followers via the internet and over television).
5. Void for Vagueness
*9 Plaintiff also claims the Emergency Ordinance violates Article 1, section 9, of the Florida Constitution, because section
3(ii)(b) is void for vagueness. Section 3(ii)(b) of the Emergency Ordinance lists exceptions to the face covering requirement,
and provides that tile requirement does not apply to:
Persons who have trouble breathing due to a chronic pre-existing condition Or individuals with a
documented or demonstrable medical problem. It is the intent of this provision that those individuals who
cannot tolerate a facial covering for a medical, sensory or any other condition which makes it difficult for
them to utilize covering and function in public are not required to wear one.

See Emergency Ordinance 20-15, g 3(ii)a. Plaintiff claims this part of the Emergency Ordinance fails to define terms like
“chronic pre-existing,” “documented,” “demonstrable medical problem,” and “sensory,” and that the exception is too vague for
the average citizen to understand.
A statute or ordinance is considered void for vagueness when, because of its imprecision, give adequate notice of what conduct is
prohibited and, therefore, invites arbitrary and discriminatory enforcement. Wychee v. Statt, 619 So. 2d 231, 236 (Fla. 1993).
To test vagueness, the court must determine if the statute or ordinance “gives a person of ordinary intelligence fair notice of what
constitutes forbidden conduct.” Kuvin v. City of Coral Gables, 62 So. 3d 625, 639-40 (Fla. 3d BCA 2010) (quotation omitted).
“The fact that several interpretations of an ordinance may be possible does not render a law void for vagueness.”
City of
Daytam Beach v. Del Percio, 476 So. 2d 197, 200 (Fla. 1985). Indeed,”[w]ords inevitably contain germs of uncertainty, but
When regulations are set out in terms that the ordinary person exercising ordinary common sense can sufficiently understand
and comply with, [there is no] sacrifice to the public interest.” Id. (quotation marks and citation omitted). Moreover, a less
stringent standard is applied when* as here* the court examines noncriminal statute or Ordinance, Zerweck v. State Comm'n
on Ethics, 409 So. 2d 57, 60 (Fla. 4th DCA 1982).
In Davis v. Gilchrsit Cty. Sheriff's Office, 280 So. 3d 524 (Fla. 1st DCA 2019), the county sheriffs office filed a petition seeking
a risk protection order and removal of a deputy sheriffs firearms pursuant to a “red flag” statute enacted in response to the
shootings at Marjory Stoneman Douglas High School. The statue provided:
Upon notice and a hearing on the matter, if the court finds by clear and convincing evidence that the
respondent poses a significant danger of causing personal injury to himself or herself or others by having
in his or her custody pr control, or by purchasing, possessing, or receiving, a firearm or any ammunition,
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the court must issue a risk protection order for a period that it deerns appropriate) up to and including but
not to exceed 12 months.

Davis, 280 So 3d at 528 (citing
§ 790.401(3)(b), Fla. Stat.). The deputy sheriff challenged the statute's constitutionality,
claiming it was void for vagueness because the terms “significant danger,” “relevant evidence** and “mental illness” were
not defined. Id. at 532. The court in Davis dètermined, however, that mere was “nothing inherently vague” about the terms
the appellant sought to scrutinize. Id, The court explained that the word “significant” m a manner consistent with standard
dictionary synonyms means noteworthy, or worthy of attention and consequential, Id. Further, the term “relevant” is commonly
used. Id.. Thus, the court in Davis upheld the constitutional integrity of the statute, Id. at 533.
*10 Like the ternis challenged in Davis, the words in the Emergency Ordinance with which Plaintiff takes Issue are(.üot
inherently vague such that a person of common intelligence must guess as to their meaning. Indeed, the “chronic” as in “chronic
pre-existing” is synonymous with the terms long-lasting or enduring, while the term “pre-existing” is self-explanatory (i.e.,
something that existed before). See Sims v. State, 510 So. 2d 1045, 1047 (Fla. 1st DCA 1987) {explaining that even if critical
words are not statutorily defined, “they can be readily understood by reference to commonly accepted dictionary definitions”')
(citations omitted). Additionally, Plaintiff admits that the term “documented” means “described” or “recorded,” Compl. ¶ 14.
The term “demonstrable” as in “demonstrable medical problem” means evident or capable of being demonstrated. Lastly, the
use of the terms “medical problem” and “sensory” are explained in the Ordinance as conditions that may make it difficult for
the person to wear a face covering and function in public. Plaintiff has not, and cannot, show that these phrases cannot be
understood by persons of common intelligence. Therefore, Plaintiff has not shown that the Emergency Ordinance, beyond all
question, is a. plain, palpable invasion of his due process rights, SeeOivens, 2Ö20 WL 2307224, at *9 (denying a motion for
temporary injunction seeking to enjoin an ordinance postponing or cancelling all gatherings during COVID-19 on the grounds
that the ordinance was void for vagueness).
6. Equal Protection
Next, Plaintiff asserts that the Emergency Ordinance violates the Equal Protection Clause in Article 1, section 2, of the Florida
Constitution. The Equal Protection Clause provides:
All natural persons, female and male alike, are equal before the law and have inalienable rights, among
which are the right to enjoy and defend life and liberty* to pursue happiness, to be rewarded f or industry,
and to acquire, possess and protect property. No person shall be deprived of any right because of race,
religion, national origin, or physical disability.

Here, Plaintiff claims the Emergency Ordinance violates this clause because it exempts certain government employees.
Specifically, the Emergency Ordinance in section 3 (ii)c. provides that the face covering requirement does not apply to “Ip]ublic
safety, fire, and other life safety and health Care personnel,, as their personal protective equipment requirements will be governed
by their respective agencies.” (Emphasis supplied). The exemption, however, also applies to nongovernmental employees. For
example, the exemption would cover doctors and nurses working in Leon County.
Where, as here, the challenged provision does not involve a suspect class or fundamental right, the rational basis test will apply
to evaluate an equal protection challenge.
Estate of McCall v. United States, 134 So. 3d 894, 901 (Fla. 2014), “To satisfy
the rational basis test, a statute must hear a rational and reasonable relationship to a legitimate state objective, and it cannot
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be arbitrary or capriciously imposed.” Id. (citation omitted). Stated otherwise, “the test for consideration of equal protection is
whether individuals have been classified separately based on a difference which has a reasonable relationship to the applicable
statute and the classification can never be made arbitrarily without a reasonable and rational basis,”' Id. In diese circumstances,
doubts must be resolved in favor of the statute's constitutionality. Samples v. Fia. Birth-Related Neurological, 40 So 3d 18,
23 (Fla. 5th DCA 2010).
Plaintiff appears to overlook that while public safety, fire, and other life safety and; health care personnel are not subject to the
Ordinance, they are nevertheless subject to whatever personal protective equipment (“PPE”) requirements are mandated by their
respective agencies. This does not mean these persons will not be wearing masks. Instead, it likely means that these persons will
be wearing more than just face coverings. Contrary to Plaintiffs contention, public safety, fire, and other life safety and health
care personnel are likely to have a higher risk of exposure and infection than the general population of Leon County residents
due to the nature of their professions That, m and of itself, constitutes a legitimate reason to draw a distinction between these
persons and the average resident. And, given the level of contact these public health and safety personnel hâve With the members
Of the public, requiring more specified PPE is reasonably related to the goal of slowing the rate of infection and decreasing the
positive cases of CQVID-19 in the County. Thus, Plaintiff has not shown that the Emergency Ordinance's designation Between
residents and those public health and safety individuals identified in section 3(ii)b is a violation to the Equal Protection Clause,
See Prof'l Beauty Fed'n of Cal, 2020 WL 3056126, at *7 (addressing an equal protection claim related to the stay-at-home of der
which permitted the continuation of essential businesses); Tallywhacker, Inc. v. Cooper, Gase No. 5:20-cv-218-FL, 2020 WL
3051207 (E.D. N.C. June 8, 2020) (finding a reasonable basis for distinguishing between plaintiffs entertaininent and fitness
facility and restaurants and holding that the plaintiff was unlikely to succeed on their equal protection claim).
*11 Alternatively, even if section 3(ii)c. violated the Equal Protection Clause, which I find it does not, this section could be
severed pursuant to section 6 (Severability), and the remainder of the Emergency Ordinance-would; remain in effect
7. Freedom of Religion
Lastly, Plaintiff claims the Emergency Ordiance violates the Religious Freedom Clause of Article 1, section 3, of the Florida
Constitution, which provides that “[t]here shall be no law respecting the establishment of religion of prohibiting or penalizing the
free exercise thereof.” Plaintiff claims that the inclusion of places of worship in the Emergency Ordinance's definition coupled
with the possibility of civil tines is “tantamount to ‘penalizing the free exercise’ of religion” under Florida's Constitution.
Compl. ¶ 16.
In Warner v. City of Boca Raton, 887 So. 2d 1023,1030 (Fla. 2004), the Florida Supreme Court noted that Florida courts have
treated me protection of Florida's free exercise clause “as coequal to the federal [provision], and have measured government
regulations against it accordingly.” (citing
Toca v. State, 834 So. 2d 204, 208 (Fla. 2d DCA 2002); Allen v. Allen, 622 So. 2d
1369 (Fla. 1st DCA 1993)). The United States Supreme Court has explained that the free exercise clause includes the freedom
to believe and the freedom to act;
Malicki v. Doe, 814 So. 2d 347, 354-55 (Fla. 2002) (citation omitted). The freedom to
believe is absolute, but the freedom to act is not—conduct remains subject to regulation for the protection of society. Id. Before
the right to free exercise of religion is Implicated, “the threshold inquiry is whether the conduct sought to be regulated was
‘rooted in religious belief.”’ Id. (citations omitted}. If it is shown that the conduct at issue was rooted in religious beliefs, then
the court must determine if the law regulating the conduct is neutral on its face and in its purpose. Id. (citation omitted). The
State may regulate conduct through neutral laws of general applicability. Id. As such, “a law that is neutral and of general
applicability need not be justified by a compelling governmental interest even if the law has the incidental effect Of burdening
a particular religions practice.” Id.
Several recent cases addressing COVID-19-reIated emergency orders and ordinances have addressed implication of the free
exercise clatuse. For example, in South Bay United Pentecostal Church v. Newsaom, 140 S.Ct 1613 (2020), the United States
Supreme Court denied an application for injunctive relief enjoining the enforcement of a portion of the governor's executive
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order which limited attendance at places of workship to 25% of building capacity or a maximum of 100 attendance at places
of worship to 25% of building capacity or a maximum of 100 attendees, to limit the spread of COVID-19. Justice Roberts
in his concurrence noted that similar or “more severe restrictions apply to comparable secular gatherings, including lectures,
concerts, movie showings, spectator sports, and theatrical performances, where large groups of people gather in close proximity
for extended periods of time.” Id. (CJ, Roberts, concurring). Justice Roberts then explained that the “precise question of when
restrictions on particular social activities should be lifted during the pandemic is a dynamic and fact-intensive matter subject
to reasonable disagreement,” and that when elected officials “act in areas fraught with medical and scientific uncertainties,”
then latitude “must be especially broad.” Id. “When those broad limits are not exceeded, they should not be subject to secondguessing by an ‘unelected federal judiciary.”’ Id.
*12 Similarly, the court in
Elim Romanian Pentecostal Church v. Pritzker, No. 20-1811, 2020 WL 3249062 (7th.Cir.
June 16, 2020), affirmed the district; court's holding that an executive order limiting the size of public assemblies, including
religious services, to reduce transmission of CQVlD-19, was neutral with fespect to religion and supported the compelling need
to safeguard the public health COVID-19, was neutral with respect to religion and supported the compelling need to safeguard
the public health during a pandemic. See also
Calvary Chapel Lone Mountain v. Sisolak, Case No. 2:20-cv-00907-RFBVCF, 2020 WL 3108716 (D. Mev. June II, 2020) (finding an emergency directive which permitted communities of worship and
faith-based organizations to conduct in-person services so that no more than fifty people are gathered while respecting social
distancing requirements to be neutral and of general applicability); Cross Culture Christian Ctr. v. Newsom, Case No, 2:20cv-00832-JAM-CKD, 2020 WL 212111 (E.D. Cal May 5, 2020) (finding the orders, which directed all residents to stay home
except as needed to maintain continuity of operations for certain designated sectors, were neutral and generally applicable and
therefore, the plaintiffs were not likely to succeed on their free exercise claim);
Cassell v. Snyders Case No. 20 C 50153,
2020 WL 2112374 (N.D. 111, May 3, 2020) (finding the plaintiffs had leas than a negligible chance of prevailing on a claim,
that & stay-at-home order violated the free exercise clause when the order proscribed secular and religious conduct alike).
Like the cases discussed above, the Emergency Ordinance here is neutral and is of general applicability. Indeed, the requirement
to wear face coverings is not limited to places of worship, but applies to Ml business establishments, which is defined as “a
location with a roof overhead under which any business is conducted, goods are made or stored or processed, or where services
are rendered.” See Emergency Ordinance, § 2(ii). Without more, the fact that the Emergency Ordinance refers to religious
activity (while at the same time applying to other types of activity), cannot be sufficient to show that its purpose is to target
religious practices for harsher treatment. See Cassell, 2020 WL at *10. The inclusion of places of worship within the Emergency
Ordinance's (illegible text) safeguarding the public during the COVID-19 pandemic. Nothing suggests that persons attending
worship services' are at any less risk of catching or transmitting COVID-19, such that the facial covering requirement would
not further the objective to slow the spread of the virus. Accordingly, Plaintiff failed to show his right to freely exercise his
religion is violated by the Emergency Ordinance.
B. Lack of all Adequate Remedy at Law
It is well-established that injunctive relief will not lie where there is an adequate remedy of law available. Meritplan Ins. Co.
v. Perez, 963 So. 2d 771, 776 (Fla. 3d DCA 2007). Here, Plaintiff has failed to assert any actual damage which could not be
remedied by law were the face covering requirement be held to be uneonstitutional. At best, Plaintiff states, in a conclusory
manner, that the “deprivation of Plaintiff's rights cannot be remedied by money or any judgment other than an injunction.”
Compl. ¶ 19. However, Plaintiff fails to assert how; if at all, the Emergency Ordinance impacts Plaintiff. See generally id,
Plaintiff claims he is aresident of Leon County and a business owner who has been “negatively impacted” by the Ordinance but
declines to elaborate on how Plaintiff has been negatively impacted. See id ¶ 4, And, even assuming the Emergency Ordinance
is unconstitutional, as the court in Green, Ho. 10-2020-GA-001249, explained, it is, at best, a “de minimis infringement on the
“plaintiff's public interactions.”
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Moreover, violation of the Emergency Ordinance is a noncriminal infraction that results m a simple civil fine. “A violation of
this Emergency Ordinance does not authorize the search or arrest of an individual.” See Emergency Ordinance 20-15, § 4(i),
If a person violates the Emergency Ordinance and a fine is leveled, he or she would have an adequate remedy at law because
he or she could contest the fine in court.
C. Irreparable Harm Absent Entry of an Injunction
*13 A temporary injunction will only be issued when the plaintiff “can clearly demonstrate that irreparable injury would follow
the denial of the injunction.” Jacksonville Wee. Auth v. Beemik Builders “& Constructors, Inc., 487 So, 2d 372, 373 (Fla., 1st
DCA 1986) (citation omitted). “Irreparable injury will never be found where the injury complained of is ‘doubtful, eventual,
or contingent.”’ Id. (quotation omitted). Indeed, “[m]ere general allegations of irreparable injury are not sufficient.” Stoner v.
Peninsula Zoning Comm'n, 75 So. 2d 831, 832 (Fla. 1954). Moreover, “it must appear that there is a reasonable probability, not
a hare possibility, that a real injury will occur.” Miller v. MacGill, 297 So. 2d 573, 575 (Fla. 1st DCA 1974).
Plaintiff failed to assert a reasonable probability that a real injury will occur. Plaintiff has no recognizable right which is infringed
upon by the Emergency Ordinance. The Emergency Ordinance requires the face covering only in limited circumstances—i.e.,
when a person is in a business establishment—and provides for a multitude of exceptions which may apply to Plaintiff (and the
other residents of the County), including eating or drinking in a restaurant or bar, or exercising while observing social distancing
guidelines. Further, Plaintiffs assertion that he could be arrested if hé does not comply with the Emergency Ordinance is entirely
false, 6 insufficient to establish irreparable harm, 7 and contrary to the language in the Ordinance itself. Therefore, a temporary
injunction is; not warranted.
D. Injunctive Relief Will Serve the Public Interest
Injunctive relief may be denied where the injury to the publie outweighs any individual right to relief.
Knox v. Dist Sek
Bd of Brevard, 821 So 2d, 311, 314 (Fla. 5th DCA 2002); see also Dragomirecky v. Town of Ponce Inlet, 882 So 2d 495,497
(Fla. 5th DCA 2004) (“Where the potential injury to the public outweighs an individual's right to relief, the Injunction will
be denied.”). Here, the public interest is to keep the CÖVID-19 infection rate low so the disease does not spread. See Ham v.
Alachua Cty. Bd, of Cty, Comm's, Case Ho 1;20-cv-001 1 l-MW/GRJ(N,D. Fla. May 30, 2020) (addressing Alachua County's
mandatory face covering order). It is in the public interest to protect the most vulnerable from infection and to contain respiratory
droplets which can carry the infection. Id It is therefore not in the public interest to enjoin the enforcement of the Emergency
Ordinance that requires face coverings in limited circumstances. As the court Determined in Green, “[t]he County's need to
take measures to control the spread of COVID-19 clearly outweighs the Plaintiffs private interest in not wearing a mask in the
limited circumstances required by [the Emergency Order]; and an injunction in this situation would disserve the public interest.”
Green, Case No. Ö1-2020-CA-001249.
For the foregoing reasons, Plaintiff fails to establish a substantial likelihood of success on the merits which would warrant
injunctive relief.
II. Plaintiffs Claim for Declaratory Relief
The test for sufficiency of a complaint seeking a declaratory judgment is not Whether Plaintiff will prevail in obtaining his
desired outcome, but whether he is entitled to a declaration of rights at all See Fla. State Bd. of Dispensing Opticians v. Bayne,
204 So. 2d 34,36 (Fla. 1967). Plaintiff must show he is in doubt as to the existence or nonexistence of some right* status,
immunity, power, or privilege and that they are entitled to have such, doubt removed. See Wilson v. Cty. of Orange, 881 So. 2d
625, 631 (Fla. 5th DCA 2004). Additionally, an aggrieved party must make some showing of a real threat of immediate injury,
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rather than a general, speculative fear of harm that may possibly occur at some time in the indefinite future. See State of Fla.,
et al v. Fla. Consumer Action Network 830 So. 2d 148, 152 (Fla, 1st DCA 2002).
*14 In this regard, to invoke jurisdiction under the Declaratory Judgments Act, a bona fide, actual dispute must exist between
the contending parties as to a present justiciable question. Askew v. City of Ocala, 348 So. 2d 308 (Fla, 1977); Okaloosa Island
Leaseholders Ass'n, Inc. v. Okoloosa Island Auth., 308 So. 2d 120 (Fla. 1st DCA 1975). It is well-settled that a plaintiff who
seeks declaratory judgment must show the following:
Before any proceeding for declaratory relief should be entertained it should be clearly made to appear
that there is a bona fide, actual, present practical need for the declaration; that the declaration should deal
with a present, ascertained or ascertainable state of facts of present controversy as to a state of facts; that
some immunity, power, privilege or right of the complaining party is dependent upon the facts or the law
applicable to the facts; that there is some person or persons who have or reasonably may have an actual,
present, adverse and antagonistic interest in the subject matter, either in fact or law; that the antagonistic and
adverse interests arc all before the court by proper process or Class representation and that the relief sought
is not merely the giving of legal advice by the courts or the answer to questions propounded from curiosity.

May v. Holley, 59 So. 2d 636, 639 (Fla. 1952);
Santa Rosa Cty. v. Admin, Comm., Div. of Admin. - Ergs., 661 So. 2d 1190,
1192-93 (Fla, 1995). For the foregoing reasons, this Court finds that Plaintiff is not entitled 10 a declaration in his favor. It is
now, therefore, FOUND, ORDERED, and ADJUDGED: of Plaintiff or others;
1. Leon County Emergency Ordinance 20-15 does not violate any constitutional right of Plaintiff or others;
2. No grounds exist for entry of injunctive relief, temporary or otherwise; and
3. Plaintiff is not entitled to a declaration in lus favor.
ORDERED in Tallahassee, Leon County, Florida, on this 27th day of July, 2020.
<<signature>>
JOHN C. COOPER
Circuit Court Judge

Footnotes
1
2
3

See https://www.edc.gov/coronavirus/2019-ncov/prevent-getting-sick/prevention.html
The State of emergency was extended in Executive Order 20-114 issued on May 8, 2020 and again in Executive Order
20-166 issued July 7, 2020.
See
https://www/forbes.com/sites/mattpere/2020/06/25/ten-times-more-people-have-covid-19-antibodies-than-arediagnosed-edc-reports/#6f51a6ae7293 (citing June 25, 2020, statement by Dr. Robert Redfield, Director of the Centers
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4
5

6
7

of Disease Control, that there are 10 times more people testing positive for COVID-19 antibodies than there are peoples
being diagnosed with the virus.)
The court in Dodero, et at., denied a motion for temporary injunction seeking to enjoin a local ordinance closing down
local beaches in light, of COVID-19.
It is questionable whether Plaintiff's claims truly implicate fundamental rights. The fact that a challenged law “may have
an indirect effect on a fundamental right does not subject it to strict scrutiny.” See Jackson v. State, 137 So. 3d 470,
475-46 (Fla. 4th DCA 2014) (citations omitted). Indeed, the root of Plaintiff's claim concerns the right to not wear a
face covering in public, which the court in Green, Case No. 01-2020-CA-001249, determined was not a constitutional
right. Further, the Emergency Ordinance, as it applies to religion, is neutral on its face. Under such circumstances, the
rational basis test would apply. Further, the use of face masks is rationally related to the legitimate interest of slowing
the spread of COVID-19. See Henry v. DeSantis, Case No. 20-cv-80729-SINGHAL, 2020 WL 2479447 (S.D. Fla. May
14, 2020). Nevertheless, the Court wil address the Emergency Ordinance under the strict scrutiny test.
The Emergency Ordinance specifically provides, “A violation of this Emergency Ordinances does not authorize the
search or arrest of an individual.” See Emergency Ordinance, § 4 (i)
In fact, the Emergency Ordinance provides a schedule of fines for violating the Ordinance and also permits “other
remedies available at law or equity, including injunction.” See Emergency Ordinance, § 4 (i)(d).

End of Document

© 2020 Thomson Reuters. No claim to original U.S. Government Works.

© 2020 Thomson Reuters. No claim to original U.S. Government Works.

14

