
































I am the Mayor of the Town of Jupiter and the President of a private company called Special District 

Services, Inc. which manages over 100 special taxing districts in Florida.  The proposed rule that 

attempts to define "disproportionate benefit" actually creates a lot of confusion and consternation on 

for board members of special districts like Ch. 190 Community Development Districts, Ch. 189 

Improvement Districts, and Ch. 298 Water Control Districts.  All of these types of districts have 

landowner/developer controlled boards who are elected to make improvements, such as infrastructure 

and drainage, to improve the land within the district.  The proposed language of the proposed rule 

potentially prohibits the any board comprised of developer‐representatives serving.  

As an elected official myself, I encourage legislation that prohibits any quid pro‐quo or "pay for play" 

type of politics. Conversely, vague definitions that are open for broad interpretation is not good policy 

and I would encourage this office to try and either better define the terminology or eliminate the 

language in question.  

Thank you for the opportunity to be heard. 



My company manages over 140 Community Development District's across the State of Florida, my 

employees are usually officers of each Community Development District.  Am I, my company or 

employees benefitting disproportionately?  We make decisions and non‐decisions everyday that could 

be viewed as benefitting one way or  the other....this proposed rule/definition seems vague and 

subjective.   This rule should not be adopted as being presented at this time and my organization and 

personnel are strongly opposed to the adoption at this time.   

Thanks for your consideration. 

Darrin Mossing 

Governmental Management Services 

President 



The current proposed open‐ended definition of ‘disproportionate benefit’ is problematic for Boards of 

special districts throughout the State of Florida.  I serve as District Manager for large stewardship 

districts such as the Babcock Ranch Community Independent Special District (17,600 acres) and East 

Nassau Stewardship District (24,000 acres) as well as community development districts throughout the 

State of Florida.  These districts plan, finance, construct, operate & maintain public infrastructure, 

amenities, facilities, wetlands and conservation lands.  The district Boards are initially elected by the 

majority landowner(s) which is initially the Land Developer.  The Land Developer initially has all the risk 

and all the investment in the land being developed.  In many instances, the districts will issue tax 

exempt bonds to fund the acquisition and/or construction of the public infrastructure, amenities, 

facilities, and mitigation to wetland and conservation lands.  Ultimately, all landowners such as future 

residents and businesses located within the district will benefit from these public improvements and the 

district’s ability to effectively manage and maintain these assets.  Without these infrastructure 

improvements and environmental stewardship, the emerging communities such as Babcock Ranch 

would never be possible.  Accordingly, the definition of ‘disproportionate benefit’ being as it is currently 

crafted, there is great concern that as these districts fund public infrastructure that the argument could 

be made that the Land Developer is receiving disproportionate benefit to their private lands as a result 

of the construction of the public infrastructure.  As with any new development, infrastructure such as 

roads, water, sewer, storm water management, wetland mitigation, environmental stewardship, parks, 

and etc are vital components to allowing a new community to ever be developed.  Development 

orders/development agreements entered into between local governments/the State and Land 

Developers require the construction of this infrastructure to serve that new planned community as well 

as provide general benefit to the general public.  Moreover, the State, cities, and counties aren’t 

burdened financially by these new developments coming on‐line as these districts ensure that those 

that benefit directly from the growth (lands in the district) pay for that growth.  So by the very nature of 

constructing infrastructure improvements within these districts, the properties within the district by 

legal definition receive special and peculiar benefit.  So yes, the landowners in these special districts will 

receive this special and peculiar benefit.  The Land Developer will initially receive this special and 

peculiar benefit and so will the future residents and business owners.  The concern is that landowner 

elected representatives serving on special district Boards vote to issue bonds or take other actions to 

construct infrastructure and maintain that infrastructure at a high level that it can be argued that this 

improved the value of the private lands in the district and accordingly, the Land Developer and more 

specifically its elected district Board members have received ‘disproportionate benefit’ to the increased 

use and value of their private lands.  Moreover, in many instances, special districts will acquire 

infrastructure improvements from Land Developers for the actual cost of construction or at a lesser 

value.  The concern is if the district purchases infrastructure improvements from the Land Developer for 

the actual cost of construction, that the argument could be made that the Land Developer and more 

specifically the district Board member employed by or associated with the Land Developer would be 

deemed as receiving ‘disproportionate benefit’ as a result of the district’s acquisition of these 

infrastructure  improvements.  Special districts such as stewardship districts, community development 

districts, and water control districts rely heavily on the initial Land Developer to serve as the catalyst to 

bring the vision, expertise, and financial resources needed to build new communities such as the 17,600 

acre Babcock Ranch project.  The Land Developer in this case, Sid Kitson, and the Babcock Ranch 

Community Independent Special District are a prototypical example of a private‐public partnership that 

is producing an environmentally conscious community which is being watched across the entire United 



States.  This is development done right and this proposed rule could potentially cause irreparable harm 

to the effective functioning of special districts that partner with Land Developers like Sid Kitson 

throughout the State 



I have questions on the proposes changes to Article II, Section 8(h)(2) regarding "Disproportionate 

Benefit". 

 

1. Who has the burden to prove that a board member or official received a “Disproportionate Benefit” 

from a board action if a complaint is filed? 

 

2. Is a board member who either recuses himself from a vote or votes “No” on an action that could be a 

potential conflict for him absolved of the conflict even if the rest of the board voted “Yes”? 

 

3. What happens if the entire board votes in a way to avoid a potential conflict for one board member 

but that decision is not in the best interest of the community in which it serves? 

 

4. Can a board member of a special district receive potential benefits from other special districts in 

which he is completely unrelated to and has no voting capacity in any way?  

 

5. To what extent is a board member required to disclose all of his personal contracts and business 

relationships? Only if a potential situation comes to the board? 

 

6. Will there be some form of a review committee that a board can present a situation to and obtain a 

ruling or opinion before the board takes action? 
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Blais, Lynn

From: Schafer, Grayden
Sent: Thursday, June 06, 2019 4:11 PM
To: Blais, Lynn
Subject: FW: FL COMMISSION ON ETHICS RULEMAKING   AMENDMENT 12

This is another email to post on the website 
 

From: oldplantation@bellsouth.net <oldplantation@bellsouth.net>  
Sent: Thursday, June 06, 2019 2:54 PM 
To: Schafer, Grayden <SCHAFER.GRAYDEN@leg.state.fl.us> 
Subject: FL COMMISSION ON ETHICS RULEMAKING AMENDMENT 12 
 
Dear Mr. Schafer: 
 
My name is Pat O’Quinn, the District Superintendent for the Old Plantation Water Control District.  OPWCD is an 
independent special district, comprising about 10,000 acres within the City of Plantation in Broward County.  The district 
was created by the Legislature in 1946 to provide surface water management improvements and services to support the 
development of this part of Broward County.  OPWCD is governed by a 3‐member board of supervisors, each elected by 
the landowners within the district.     
 
It has been brought to my attention that the Ethics Commission is developing a rule to implement Amendment 12, 
approved by the voters in November.  I have reviewed the draft rule and have some concerns, including: 
 

1. The definition of “disproportionate benefit” in the rule is vague and will allow the Commission to make decisions 
on a case‐by‐case basis.  Currently, there are decades worth of case law defining an abuse of office on which 
public officers and employees can rely. 

2. There is no definition of “public officer” or “public employee”.  Does that include part time 
employees?  Independent contractors?   

3. Under current law, if a potential conflict arises, a supervisor can abstain from voting.  Under the draft rule, 
would that be considered “refraining from acting”, thereby subjecting them to a violation? 

4. I think it’s likely that the uncertainty created by this rule will result in increased costs to OPWCD, in the form of 
litigation expenses over ethics complaints and higher officers and directors insurance. 

5. I also think it will make it more difficult to find qualified candidates for office.  With all of the potential pitfalls in 
this draft rule, I’m afraid people will not be willing to run for an office. 

 
Thank you for taking the time to consider my comments. 
 
 

 
 

H.C. (Pat) O'Quinn, Superintendent 
Old Plantation Water Control District 
8800 N. New River Canal Road 
Mail: P.O. Box 15405 
        Plantation, FL 33318 
Office:  (954) 472-5596 
Fax:    (954) 472-5950 
 

 
 









                                   

Grayden Schafer 
Senior Attorney 
Florida Commission on Ethics 
P.O. Drawer 15709 
Tallahassee, Florida 32317-5709 
 
     Re: Proposed Rule 34-18.001   

Submitted VIA E-Mail and U.S. Mail 
 
June 6, 2019 
 
Dear Mr. Schafer: 
 
The Florida Association of Counties (“FAC”) and the Florida League of Cities (“FLC”) appreciate the 
opportunity to provide these comments on the Commission on Ethics’ Proposed Rule 34-
18.001.  Unfortunately, as presently drafted this Proposed Rule improperly expands the scope of Article 
II, Section 8(h)(2) of the Florida Constitution by creating a vague and arbitrary new standard for 
“disproportionate benefit” that is entirely unrelated to established law and precedent.  It will create 
uncertainty for public officials and employees, disproportionately impact small cities and counties, and 
unreasonably impede qualified individuals from serving in public office and public 
employment.  Accordingly, the FAC and FLC hereby adopt and incorporate by reference the following 
documents submitted to the Commission on Ethics on June 6, 2019 by the Association of Florida 
Community Developers and the Florida Association of Special Districts (“Associations”): (1) Lower Cost 
Regulatory Alternative and Request for Public Hearing and a Statement of Estimated Regulatory Costs; (2) 
Comments and Objections to Proposed Rule.  In addition, the FAC and FLC offer the following comments 
and suggestions for consideration.   
 
The Proposed Rule fails to consider the impact of the rule on small cities and counties, as required by 
Section 120.54(3)(b)2.a., Florida Statutes, and thus, provides no options to help offset the 
disproportionate impacts on small cities and counties.  According to information provided by Florida’s 
Office of Economic and Demographic Research1, roughly 30 counties and over 250 cities would be 
considered “small” pursuant to Section 120.52, Florida Statutes.2  The operations of these governments 
will be disproportionately impacted by the Proposed Rule because the class of individuals and businesses 

                                                           
1http://edr.state.fl.us/content/population-demographics/data/index-floridaproducts.cfm  
2 Section 120.52(18), Florida Statutes, defines “small city” as any municipality that has an unincarcerated 
population of 10,000 or less according to the most recent decennial census. Section 120.52(19), Florid Statutes 
defines small county as a county that has an unincarcerated population of 75,000 or less according to the most 
recent decennial census. 

http://edr.state.fl.us/content/population-demographics/data/index-floridaproducts.cfm


                                   

available to provide services in small cities and counties is naturally smaller and will result in more conflicts 
with the Proposed Rule.   

As proposed, the Proposed Rule will increase the number of officials who face recurrent conflicts, 
disproportionately impacting public officials in small cities and counties.  Section 112.3143(3)(a), Florida 
Statutes, prohibits a local public officer from voting on a matter that would inure to his or her special 
private gain or loss (or that of a principal, relative or business associate of the public officer).  Section 
112.3142(1)(d) defines “special private gain or loss” as: 

An economic benefit or harm that would inure to the officer, his or her relative, business associate, 
or principal, unless the measure affects a class that includes the officer, his or her relative, business 
associate, or principle, in which case, at least the following factors must be considered when 
determining whether a special private gain or loss exists: 

1. The size of the class affected by the vote. 
2. The nature of the interests involved. 
3. The degree to which the interests of all the members of the class are affected by the vote. 
4. The degree to which the officer, his or her relative, business associate, or principle, 

receives a greater benefit or harm when compared to other members of the class. 

The degree to which there is uncertainty at the time of the vote as to whether there would be any 
economic benefit or harm to the public officer, his or her relative, business associate, or principle 
and, of so, the nature of degree of the economic harm must also be considered.   

While the language used in the Proposed Rule is like this definition of “special private gain or loss”, there 
are key differences.  The voting conflict statute addresses economic benefit or harm; the proposed rule 
encompasses non-economic benefit and harm as well as economic benefit and harm.  The consequence is 
that a public official could have no voting conflict under Section 112.3143, Florida Statutes, but could be 
found to violate the Proposed Rule.   For example, the vote taken could have resulted in a non-economic 
benefit to the public official, such as a vote that resulted in a sidewalk in the official’s neighborhood.  
Alternatively, there could have been uncertainty at the time the vote was taken about whether there 
would be any economic benefit to the officer that would absolve the officer of any violation of Section 
112.3143 Florida Statutes, but this uncertainty at the time of the vote would not be a consideration for 
purposes of the Proposed Rule.   

The likely consequence of the broadening of the Proposed Rule to encompass economic as well as non-
economic benefit and harm, as well as its lack of clear guidelines and precedent for public officials, will be 
repeated and recurring voting abstentions.  Public officials seeking to avoid getting tripped up in the 
quagmire of guessing whether a benefit is disproportionate may simply abstain from voting at all, which 
increases the likelihood the official may violate section 112.3143(7), Florida Statutes, which prohibits a 



                                   

public official from having an employment or contractual relationship that will create a continuing or 
frequently recurring conflict.  The impact of this will be magnified in small cities and counties as a function 
of class size.   

Without additional clarification, the Proposed Rule’s vagueness will necessitate significant litigation as the 
Proposed Rule is applied to fact-specific scenarios by the Ethics Commission.  This will burden both the 
Commission and government officials with unnecessary legal costs.   The Proposed Rule should be revised 
to reduce its impact on local governments, and especially small counties and small cities by adopting 
changes that provide lower cost regulatory alternatives pursuant to s. 120.54(3)(b)2.(iii).   

Recommended Alternative: 

The Constitution directs the Commission on Ethics to “prescribe the requisite intent for finding a violation 
of this prohibition.”  Article II, Section 8(h)(2) of the Florida Constitution prohibits a public officer or 
employee from abusing his or her public position in order to obtain a disproportionate benefit.  The 
provision clearly requires both an abuse of office and that the abuse of office be undertaken with the 
intent to obtain a benefit.  The Proposed Rule equates mere knowledge that a benefit would result with 
an abuse of office undertaken to secure the benefit.  This is contrary to the plain language of the 
constitutional provision.    

The Proposed Rule should be amended to clarify that to be a violation of Article II, Section 8(h)(2), the 
conduct be done with wrongful intent for the purpose of obtaining a disproportionate benefit inconsistent 
with the proper performance of his or her public duties.  This would clarify that mere knowledge that a 
benefit would occur does not constitute an abuse of office and that actions taken in accordance with the 
officer or employee’s duties and which result in an incidental benefit are not violations of the provision.   

The above alternative language would align the Proposed Rule with the constitutional provision.  This 
significantly reduces that type of conduct that would give rise to challenges under the Proposed Rule and 
would, therefore, reduce the amount of litigation and associated costs of all parties concerned. 

Additional Concerns: 

• The Proposed Rule’s failure to define “public officer” or “public employee” will result in many 
individuals who are unaware of their obligation to comply with the Proposed Rule.  In various 
contexts, these terms have been defined to include elected officials and certain employees, but 
also independent contractors, appointed officials, and community volunteers serving on advisory 
bodies, among other positions.  If adopted, individuals will be forced to guess whether their office 
or position subjects them to potential liability under the Proposed Rule. 



                                   

• The definition of “disproportionate benefit” is difficult to apply in practice.  The definition fails to 
define “similarly situated persons” or “class”, which is a necessary factor in determining whether 
a benefit is disproportionate.  Additionally, the Proposed Rule implies that non-economic benefits 
may constitute disproportionate benefits but does not provide a mechanism to calculate non-
economic benefits.  The result is a rule that can only be applied on a case-by-case basis, making it 
impossible for a public official or employee to have fair notice of exactly what conduct is 
forbidden. 

• The Proposed Rule should endeavor to incorporate existing case law and Commission advisory 
opinion precedent regarding “abuse” of office under Chapter 112, Florida Statutes.  This would 
be consistent with the expressed intent of the Constitutional Revision Commission framers and 
reduce uncertainty as to what conduct is forbidden.  Ad hoc lawmaking by Commission staff is a 
poor way to implement the Florida Constitution and is an injustice to Florida’s public servants who 
harbor no wrongful intent but simply fail to predict the whims of a given decisionmaker on a given 
day.  

The FAC and FLC respectfully request the Commission on Ethics continue its scheduled June 7 decision on 
the Proposed Rule, address the potential regulatory costs and impacts of the Proposed Rule as drafted on 
local governments, particularly small cities and counties.  Further, the FAC and FLC request the 
Commission on Ethics consider and adopt the Lower Cost Regulatory Alternative and Alternative Rule 
submitted by the Associations.   
 
Even if the Commission elects to proceed with the Proposed Rule, however, the FAC and FLC request the 
Commission continue its June 7 public hearing.  This would allow adequate time for the Commission to 
review the Lower Cost Regulatory Alternative, prepare a Statement of Estimated Regulatory Costs as 
requested, and for the FAC and FLC and others to have adequate opportunity to protect their substantial 
interests.    
 
The Florida Association of Counties and the Florida League of Cities appreciate your consideration of these 
comments.   
 
Sincerely, 
 
      /s/ Laura Youmans                 /s/ Rebecca A. O’Hara        
Laura Youmans       Rebecca A. O’Hara 
Legislative Counsel      Deputy General Counsel 
Florida Association of Counties     Florida League of Cities, Inc. 
100 S. Monroe St.      P.O. Box 1757 
Tallahassee, Florida 32301     Tallahassee, Florida 32302-1757 
(850)294-1838       (850) 222-9684 
lyoumans@flcounties.com     rohara@flcities.com 
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FLORIDA COMMISSION ON ETHICS 

In re:   

PROPOSED RULE 34-18.001               

____________________________________/ 

COMMENTS AND OBJECTIONS TO PROPOSED RULE1 

 

The Commission on Ethics (“COE”) should not adopt the proposed rule 34-18.001 
(“Proposed Rule”) as written because the Proposed Rule creates a new, vague and arbitrary ethical 
standard that is inconsistent with the language of Amendment 12, its legislative history and 
existing law. Contrary to the provisions of Chapter 120, Florida Statutes, the Proposed Rule (i) 
goes beyond the powers, functions and duties delegated to the COE under Article II, Section 
(8)(h)(2) of the Florida Constitution, (ii) contravenes the specific language of Section 8(h)(2), (iii) 
is vague, fails to establish adequate standards for COE decisions, and vests unbridled discretion in 
COE, (iv) is arbitrary and capricious, and (v) imposes excessive regulatory and other costs on 
public officers and employees, as well as private landowners and Florida taxpayers.   

 
In implementing Section 8(h)(2), the COE should abandon the Proposed Rule and instead 

follow the plain language of that section, and the intent of the Constitutional Revision Commission 
(“CRC”) and define “disproportionate benefit” based on existing statutory and COE precedent.  In 
other words, the COE should prescribe the requisite intent by reference to “abuse” of one’s 
position, as stated in Amendment 12, rather than mere “knowledge,” and should bring in existing, 
long standing mechanisms for compliance under Chapter 112 and existing COE and case law 
opinions to provide certainty to public officers and employees on what behavior is prohibited and 
how to comply with the rule.  As feared by both critics and proponents of Amendment 12, the 
Proposed Rule – as written and due to its vague and arbitrary nature – will create uncertainty for 
public officials and employees and result in a chilling effect, will cause unintended consequences, 
will substantially increase regulatory and legal costs to interpret and litigate the Proposed Rule and 
cases arising therefrom, and will cost Florida taxpayers millions of dollars in increased public 
infrastructure costs.   

 
The undersigned, on behalf of AFCD and FASD, offer the following comments and 

objections in this regard: 

                                                           
1 These comments and objections are being submitted on behalf of the Association of 

Florida Community Developers (“AFCD”) and the Florida Association of Special Districts 
(“FASD”).  AFCD is comprised of various Florida developers and other entities with a mission to 
provide a leadership role in the creation of quality community development and the formulation 
of a responsible approach to the planning and development of Florida’s future.  AFCD’s members 
are directly affected by the Proposed Rule because of its potential affect on special districts that 
are used by AFCD members to deliver public infrastructure for community development 
throughout Florida.  FASD’s membership is comprised of registered special districts in the State 
of Florida.  FASD’s members are directly affected by the Proposed Rule because the Proposed 
Rule would impose regulatory requirements on their public officers and employees. 
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1. Community Developers and Special Districts are substantially affected by the 
Proposed Rule, at a cost of millions of dollars per year to Floridians. 

 
An independent special district is a special purpose unit of local government, most often 

established at the request of a developer or landowner with governmental approval (at the local or 
state level or by special act of the legislature).  Special districts help address Florida’s growing 
pains and offer a cost-effective means of providing for the financing and management of public 
infrastructure systems and services to support the development of land, including roads, bridges, 
water and sewer utilities, storm water facilities, and other improvements that cities and counties 
cannot afford to provide for new communities.   Not only can special districts issue tax-exempt 
bonds to finance such infrastructure, but they also serve as excellent long-term maintenance 
entities.  Most planned communities in Florida use one or more types of special districts to provide 
the infrastructure necessitated by growth.  

 
Of the over 1,700 special districts in Florida, approximately 1,100 are independent.  In 

2018 alone, independent special districts issued approximately $850 million dollars in tax exempt 
bonds to finance infrastructure. The average interest rate on those bonds was approximately 5.25%. 
While it’s difficult to estimate precisely, the comparable cost of private equity – estimated very 
conservatively – for that period would have been at least 10%.  Accordingly, it’s reasonable to 
assume that, without the use of special districts in 2018, the cost of interest on borrowing for public 
infrastructure would have almost doubled and increased the cost by many millions of dollars. 
 

Special districts are units of government, subject to all of the same safeguards that apply 
to other units of government, including disclosure requirements, governmental accounting, public 
records, etc. Board members are considered local elected officials and must comply with Florida’s 
financial disclosure requirements, gift laws, Sunshine Laws, and various other laws governing 
local officials. Community development districts (“CDDs”), a common form of independent 
special district (there are almost 700 in Florida), generally turnover from landowner elected board 
members to resident elected board members at six years and 250 resident electors. This means that 
at least for the first six years, landowners, and their respective representatives, within the district 
are typically serving as members of the Board by design and thereafter residents are elected to the 
Board, who then make decisions impacting land, facilities and services within the boundaries of 
the district, including their own.2  Similarly, many special act districts, which are created by 
legislative act, govern and deliver public infrastructure to large tracts of land, and also initially 
have landowner-elected boards. Water control districts, established pursuant to Chapter 298, 
likewise have landowner-elected boards, as their primary function is to provide water management 
improvements to lands within their boundaries. Further, the municipal bond market relies on 
stability and predictability in the market and calling into question what actions (or inactions) by 
board members may violate this new standard may result in significant market instability. 

 
 Consistent with Florida’s Code of Ethics, Chapter 112, Florida Statutes, this Commission 

has long recognized the ability of members of special districts elected on a one-acre, one-vote basis 
to vote on matters that benefit the landowner by whom they are employed.  Not only is this concept 
                                                           
2 In fact, special districts turn-over to resident control much more quickly than communities with 
just homeowner’s associations, which typically turnover at 90% build-out. 
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included in Section 112.3143(3)(b), Florida Statutes, but also, in CEO 87-66, this Commission 
stated: 

 
“[C]ommissioners of community redevelopment agencies and special tax 
district officials elected on a one-acre, one-vote basis specifically are not 
prohibited from voting. Therefore, members of the Board of Supervisors of 
the Development District may vote on a matter inuring to the special gain 
of the developer by whom they are employed . . .” 

 
The Proposed Rule fails to address whether these long-standing Florida Statutory 

provisions, and related case precedent, continue to apply.  Accordingly, and because almost all 
special districts are created to specially benefit the property and landowners within the District, 
nearly all members of special districts, and community developers and landowners who may seek 
to establish such districts, are unclear on the rights of landowner representatives to continue to 
participate as Board Supervisors and vote on matters affecting their interests, and accordingly are 
substantially affected by the Proposed Rule.  If in fact the Proposed Rule is interpreted to rewrite 
the Code of Ethics – we cannot tell because it is so vague and arbitrary - then special districts, 
community developers and landowners will all be substantially affected by the rule in the various 
ways described herein. 

 
2. The CRC was relying upon the COE to clearly define “disproportionate benefit” and 

give meaning to that admittedly vague language, based on existing legal standards 
and precedent.  Regardless, with the Proposed Rule, the COE has abdicated its 
responsibility by creating new, vague and arbitrary standards without attempting to 
answer any of the resulting questions. 
 

While Amendment 12 appears intended to raise Florida’s ethical standards in certain areas 
such as lobbying, nothing in the language of Section 8(h)(2) or the CRC’s deliberative history 
indicates that the CRC intended to create a new ethical standard and in doing so overturn the 
provisions of Florida’s Code of Ethics or the COE’s past precedent as it relates to “misuse of public 
position.”  Instead, the language and history suggest that the CRC intended for the “misuse of 
public office” concepts from existing law be placed into the Florida Constitution. Yet, the 
Proposed Rule is silent on this issue and, thus, in doing so calls the existing Code of Ethics into 
question, along with its related precedents. 

Significantly, the concept of “disproportionate benefit” was introduced late in the CRC 
process (January 26, 2018), and in the over 3,500 pages of public hearing and meeting transcripts 
after that point, the CRC never once discussed overturning the Florida Code of Ethics in any way, 
including but not limited to, the portion of the Code of Ethics that relates to special district Board 
Supervisors who are elected on a one-acre, one-vote basis, the standard for “misuse” of a public 
position, etc.  That issue is not identified in the transcripts of the CRC discussions, in the language 
of Amendment 12, or in the ballots that went to Florida’s voters relating to Amendment 12.  If the 
CRC had wanted the COE to rewrite the Code of Ethics, they would have discussed that issue at 
length and given the COE much broader authority. 
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Importantly, the CRC Commissioners acknowledged that “disproportionate benefit” was a 
vague, ambiguous term that would be difficult to define in the Florida Constitution.  They worried 
about the lack of a definition for “disproportionate benefit” (3/19/18 Transcript Vol. II at 261); 
“how difficult it's going to be to define what a disproportionate benefit is” (4/16/18 Transcript Vol. 
III at 318); the “chilling effect” that the proposal would have on public officials (3/19/18 Transcript 
Vol. II at 250-51) in navigating the vague language; and the “unintended consequences” of having 
Amendment 12 included within the Constitution (4/16/18 Transcript Vol. III at 
331). Commissioner Gaetz, one of Amendment 12’s sponsors, recognized that Amendment 12 was 
intentionally vague, and remarked, “we tried really hard not to anticipate every scenario, but, 
rather, to provide constitutional language and then give implementing authority to the Commission 
on Ethics and the Legislature.” (4/16/18 Transcript Vol. II at 308.) 

To cure the vague and arbitrary language in Section 8(h)(2), the CRC directed the 
Commission on Ethics to define “disproportionate benefit” and the requisite intent for violating 
Section 8(h)(2), Article II of the Florida Constitution.  The CRC recognized that the concept of 
“disproportionate benefit” (or similar concepts such as “special gain or loss”) had been explored 
in prior COE opinions, and believed that the COE would be the best-positioned body to define it, 
given that context.  Commissioner Carlton remarked: 

. . . there is case law on disproportionate benefit and there are ethics cases 
that have sort of defined what that is.   

(4/16/18 Transcript Vol. II at 301.)  Commissioner Gaetz similarly stated: 

Regardless of what my view of disproportionate gain is, it is not included 
in this proposal. At the strong suggestion of one of our co-sponsors, 
Commissioner Kruppenbacher, we leave that to the Commission on Ethics 
to make that definition and to do it through the usual rule promulgation 
process that allows for public input, public hearings. 

(3/19/18 Transcript Vol. II at 261.)  Commissioner Lee also recognized the need for the 
Commission to define the term, in order to provide flexibility for unforeseen circumstances: 

. . . . there are at times unintended consequences that take place, as 
Commissioner Diaz points out, he's not incorrect at all, and hopefully this 
will not have been written so tightly that the Ethics Commission and the 
Legislature, whether through statute or our -- or its rules, can make 
adjustments, and -- and if we stumble across those sorts of things.   

(4/16/18 Transcript Vol. III at 330-31.)  

In short, recognizing that “disproportionate benefit” was a vague term that should not be 
defined in the Constitution, the CRC directed the COE to prepare a rule addressing the definition 
of “disproportionate benefit” and the requisite intent based on an “abuse” of public position 
standard, as used in the context of the existing Code of Ethics.  Nowhere did the CRC contemplate 
or direct the COE to dramatically rewrite Florida law and the Code of Ethics, sending all public 
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officers and employees, along with the municipal bond market, into a down spiral.  Nevertheless, 
by failing to place the definition in its proper context – and incorporate the Code of Ethics (and 
the one-acre, one-vote provision, the prevailing standard for “misuse,” and other provisions of the 
Code) into the Proposed Rule, the Proposed Rule continues to perpetuate the vague, arbitrary 
standard that both critics and advocates of the proposal acknowledged could cause a “chilling 
effect” and the “unintended consequences” that the CRC specifically directed the COE to avoid.  

3. Contrary to the requirements of Chapter 120, Florida Statutes, the Proposed Rule 
goes beyond the delegation of authority granted to the COE, is contrary to the 
language of Amendment 12, and is unlawfully vague, arbitrary and capricious. 

 
Pursuant to Section 120.52(8), Florida Statutes, a proposed or existing rule is an invalid 

exercise of delegated legislative authority if any one of the following applies: 
 

(a) The agency has materially failed to follow the applicable rulemaking 
procedures or requirements set forth in this chapter; 
(b) The agency has exceeded its grant of rulemaking authority, citation to 
which is required by s. 120.54(3)(a)1.; 
(c) The rule enlarges, modifies, or contravenes the specific provisions of 
law implemented, citation to which is required by s. 120.54(3)(a)1.; 
(d) The rule is vague, fails to establish adequate standards for agency 
decisions, or vests unbridled discretion in the agency; 
(e) The rule is arbitrary or capricious. A rule is arbitrary if it is not 
supported by logic or the necessary facts; a rule is capricious if it is adopted 
without thought or reason or is irrational; or 
(f) The rule imposes regulatory costs on the regulated person, county, or 
city which could be reduced by the adoption of less costly alternatives that 
substantially accomplish the statutory objectives. 
 

Here, the Proposed Rule is an invalid exercise of delegated legislative authority under 
Section 120.52(8), Florida Statutes.  The Proposed Rule exceeds the scope of the CRC’s rule-
making authority and contravenes the language set forth in Section 8(h)(2) because, as discussed 
below, the Proposed Rule creates a new ethical standard when defining “disproportionate benefit” 
and identifying “knowledge” as intent, and in doing so calls into question existing statutes, COE 
opinions and case law, contrary to the plain language of Section 8(h)(2).  Further, the definition of 
“disproportionate benefit” is so vague that it frustrates the intent of an abuse of position standard 
such that the prohibition can apply to a wide variety of special district board members on a wide 
variety of issues such board members face on a routine basis. The proposed rule also fails to 
establish adequate standards for agency decisions and vests unbridled discretion in the agency. 
The agency itself has surmised it will make a decision on a case by case basis when asked about 
the application of the Proposed Rule. Further, the Proposed Rule is arbitrary and capricious 
because it is not supported by necessary facts as set forth herein. The rule is also capricious because 
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it is adopted without thought or reason and is irrational. It was not based on any public feedback 
at the rule workshops, consideration of the intent of Section 8(h)(2), or any precedent.  

 
4. The Proposed Rule fails to prescribe the requisite intent. 

 
The Proposed Rule creates a standard for “intent” that is contrary to the plain language of 

Section 8(h)(2).  Section 8(h)(2) of Article II provides, with emphasis added, that “[a] public 
officer or public employee shall not abuse his or her public position in order to obtain a 
disproportionate benefit . . .” and then requires the COE to “prescribe the requisite intent” for 
finding a violation of this prohibition.   The plain meaning of “abuse” is defined, with emphasis 
added, as “1. A corrupt practice or custom.”  See Merriam-Webster Dictionary On-Line (last 
visited June 4, 2019 at https://www.merriam-webster.com/).  This plain language definition is 
consistent with the existing standard for misuse of a public position set forth in Section 112.313(6), 
Florida Statutes, which states, with emphasis added: 

 
MISUSE OF PUBLIC POSITION. —No public officer, employee of an 
agency, or local government attorney shall corruptly use or attempt to use 
his or her official position or any property or resource which may be within 
his or her trust, or perform his or her official duties, to secure a special 
privilege, benefit, or exemption for himself, herself, or others. 
 

Nonetheless, the Proposed Rule abandons the plain meaning of “abuse” and instead simply 
refers to “knowledge” to prescribe intent.  The plain meaning of “knowledge” is defined, with 
emphasis added, as “1. the fact or condition of knowing something with familiarity gained through 
experience or association.”  See Merriam-Webster Dictionary On-Line (last visited June 4, 2019 
at https://www.merriam-webster.com/).    Based on the plain definitions, “knowledge” has nothing 
to do with “abuse” and the Proposed Rule effectively removes the intent requirement from the law. 
Further, the Proposed Rule dispenses with the directive by the CRC to prescribe the requisite 
intent. The plain meaning of “intent” is defined, with emphasis added, as “1. The act or fact of 
intending: purpose, especially the design or purpose to commit a wrongful or criminal act.” See 
Merriam-Webster Dictionary On-Line (last visited June 4, 2019 at https://www.merriam-
webster.com/).  In short, knowledge is NOT intent.  

 
The implications of not having a meaningful intent standard are important and mean that 

the receipt of any special privilege or benefit could constitute an ethics violation.  Here are a few 
specific examples: 

 
• Assume that a special district has a pool where a swim team meets, and 

three of the five Board Supervisors for the special district have children who 
participate on the team.  Assume further that certain of the costs of having 
the swim team are paid for from the District budget – e.g., the cost of 
operating and maintaining the pool, providing for swim lane equipment, etc.  
Can the Board Supervisors who have children on the swim team vote on the 
budget that authorizes such funding?  

https://www.merriam-webster.com/
https://www.merriam-webster.com/
https://www.merriam-webster.com/
https://www.merriam-webster.com/
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• Does an hourly contract maintenance employee of a local government 
violate the Proposed Rule by suggesting to the Board that more hours are 
needed to be authorized to complete the work required?  Has the employee 
violated the Proposed Rule by knowingly asking for and obtaining a benefit 
for himself? 

• Has a Board of Supervisors of a local government violated the Proposed 
Rule when they authorize a D&O insurance policy that protects them?  
What about if they adopt a resolution that obligates the local government to 
indemnify and/or defend the individual Board Supervisors in the event of 
individual lawsuits arising against them individually from their role with 
the District?   

• Has a City Manager violated the Proposed Rule by preparing a draft budget 
that provides for the City Manager’s compensation?   

• Has a Board Supervisor of a special district violated the Proposed Rule by 
suggesting that there be an increase in the number of meetings of a special 
district thereby resulting in an increase in the overall budget and a payment 
of additional fees to the Board Supervisors who are paid on a per meeting 
basis? 

 
5. As evidence of the Proposed Rule’s vague, arbitrary nature, the Proposed Rule fails 

to define who it even applies to. 
 
The Proposed Rule fails to define “public officer” or “public employee” and, accordingly, 

it could include a wide array of individuals, including city, county, and special district officers, 
members of the Legislature, advisory bodies, Commission on Ethics members, school boards, 
quasi-public bodies, part time employees, independent contractors, procurement officials, etc.  It’s 
wholly unclear to whom the rule applies. Without any such definition, public officials and 
employees will be left to guess whether they are within the scope of the Proposed Rule. Analyzing 
this definition on a supposed case-by-case basis is a recipe for administrative disaster and fosters 
uncertainty in all public positions and is the definition of agency acting with unbridled discretion. 

 
6. The Proposed Rule would appear to create a new ethical standard contrary to CRC 

intent and dispensing with decades of COE opinions and precedent. 
 

As noted above, the Proposed Rule creates a “new ethical standard” even though Florida 
law already has a long-established ethics standard set forth in the Code of Ethics, Chapter 112, 
Florida Statutes.  Accordingly, one could be in compliance with the Code of Ethics, and all the 
cases and the Commission’s own advisory precedent, but in violation of this purportedly new 
Constitutional standard. This was not what the Constitutional Review Commission intended. The 
intent was to elevate a portion of Chapter 112 in an effort to “keep special interests” out of ethics 
– not create a standard anew. When a constitutional provision is unclear, one should look to its 
history, including the intent of the framers who drafted it and the intent of the people when they 
adopted it, as evidenced by sources such as documents from the constitutional revision 
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commission, documents from the Florida legislature, and ballot summaries. See Gallant v. 
Stephens, 358 So. 2d 536, 540 (Fla. 1978). 
 

The term “disproportionate benefit” in the rule is not clearly defined, but instead, lists 
factors that would be considered in deciding whether there is a disproportionate benefit.  Though 
the term “disproportionate” is used, the benefit or privilege gained can be something other than 
economic, which raises question of how it would be measured (proportionate to what? And 
proportion to what “class” of people? What if there is no class?).  The Proposed Rule is so vague 
that it frustrates the intent of an abuse of position standard, such that the prohibition may apply to 
most special district board members at one time or another and especially substantially affect 
landowner elected (one acre, one vote) officials.   

 
7. The Proposed Rule also exceeds the COE’s authority, and creates further ambiguity 

and an arbitrary standard, by providing that a public officer or employee can “abuse” 
his power where he or she has “refrained from acting.” 

 

The Proposed Rule provides that the required intent for finding a violation of Section 
8(h)(2) can include situations when the public officer or public employee “refrained from acting” 
with knowledge that his or her action or failure to act would result in a disproportionate benefit.  
That language does not appear in Section 8(h)(2), and is absent from current ethical standards.  It’s 
unclear what it means.  Does an absence from a meeting constitute refraining from acting? Does a 
previously required abstention constitute refraining from acting? What happens if a public officer 
or public employee knows that it will violate this rule by an action it is asked to take? Can and/or 
should he or she abstain? Per the Proposed Rule, abstention may be a failure to act which would 
also run afoul of the Proposed Rule. The Proposed Rule fails to answer these questions and leaves 
affected parties with no clear options to comply. 
 

8. The Proposed Rule also fails to explain how “disproportionate benefit” relates to the 
language, “business with whom he or she contracts.” 

 
Amendment 12 includes the language “business with whom he or she contracts” but the 

Proposed Rule fails to take into account this language and explain how “disproportionate benefit” 
and “abuse” apply in that context.  This language is included as part of one of the factors for 
deciding whether a disproportionate benefit has been provided – specifically, “[t]he degree to 
which the public officer or public employee, his or her spouse, children, employer, or business 
with which he or she contracts . . . receives a greater or more advantageous benefit . . .”  What 
does this language mean?  For example, if I am a city commissioner in a city whose utilities are 
provided by a power company such that I have a “contract” with them for utilities at my personal 
residence, and I vote (or fail to vote!) on an easement sought by the power company, have I violated 
this Proposed Rule? 
 

 

 

 



 

 
9 

      

9. The Proposed Rule fails to address whether landowner representatives elected on a 
one-acre, one-vote basis can vote on matters affecting their property and interests. 

 
As noted, the Proposed Rule does not address whether, pursuant to Section 112.3143(3)(b), 

Florida Statutes, landowner representatives who are elected on a one-acre, one-vote basis can vote 
on matters affecting the landowner.  Consequently, prior opinions of the Commission relying on 
such exceptions arguably would be in question.  See, e.g., CEO 87-66 (“[C]ommissioners of 
community redevelopment agencies and special tax district officials elected on a one-acre, one-
vote basis specifically are not prohibited from voting. Therefore, members of the Board of 
Supervisors of the Development District may vote on a matter inuring to the special gain of the 
developer by whom they are employed . . .”).  Thus, despite the fact that there was no discussion 
of this during the numerous CRC public hearings and CRC meetings, and the fact that there is 
nothing in Amendment 12 indicating that these provisions are intended to be abolished, the 
Proposed Rule could be construed so as to undermine the ability of special districts to effectively 
deliver public infrastructure for new development in Florida and causing widespread market 
instability. 

 
As an example, the vast majority of water control districts around the state (approximately 

70 in total) have governing boards elected on a one-acre/one-vote basis (s. 298.12, F.S.).  Often 
times, an agricultural operation owns large tracts of land in a district and, by voting its acreage, 
will elect owners or employees of the business to the governing board.  These districts assess non-
ad valorem assessments on a per-acre basis so while the farm may have a greater say in board 
elections, it also pays a larger portion of the district’s operating expenses.  Under the proposed 
rule, virtually any decision made by such a district’s governing board could be construed to provide 
a “disproportionate benefit” to the farming business and put the board member at jeopardy of being 
charged with an ethics violation.     
 

10. The Proposed Rule will impose excessive regulatory and other costs on public 
officers and employees, as well as private landowners and Florida taxpayers.    

 
As noted above, the Proposed Rule creates a vague, arbitrary standard that is inconsistent 

with the plain language of Section 8(h)(2).  As a result, government officials will have difficulty 
knowing how to comply with the Proposed Rule, leading to increased litigation and regulatory 
costs, and adverse impacts to economic development, jobs, tax bases, the availability of public 
officers and employees and more. Certain of these economic impacts are listed below: 
 

• Public decision-making on all levels, from the lifeguard at the city pool to 
the police officer, to city and county commissions, to board members in 
special districts created for the purpose of benefiting landowners within the 
district boundaries, will be subject to potentially multiple ethics challenge, 
resulting in a chilling effect on such decision-making and increased 
litigation costs to defend governmental decisions, thereby increasing 
regulatory costs at least by over $200,000 within the next year.  

• The chilling effect from the Proposed Rule may result in delayed 
proceedings, a lack of qualified candidates for public office, and even a 
failure to act where necessary (though a failure to act in and of itself is 
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covered by the Proposed Rule, putting public officers and employees in an 
even more confusing situation). While quantifying a lack of qualified 
candidates for public office is difficult, poor decision-making at the local 
and state level could have potentially significant effects on the future ability 
of Florida to meet the continuing demands of growth.  

• The Proposed Rule and related chilling effect will result in damage to the 
tax bases of cities, counties and special districts, as public officials are less 
able to effectively make decisions without fear of being accused of 
“abusing” their positions.  

• The Proposed Rule, in part because of its vagueness and uncertainty, will 
likely increase the costs of public officers and director’s insurance, for 
which there is already a limited market. 

• The Proposed Rule will also undermine the ability of landowners and 
governmental entities to take advantage of new special districts as a 
financing tool, which have the advantage of increasing tax bases, creating 
jobs and promoting economic development, along with focusing the burden 
of specific infrastructure improvements necessary for development on the 
individuals that enjoy the benefits of the infrastructure program. Instead, 
without special districts, the burden of a multitude of improvements, from 
much needed roadway infrastructure, to school buildings, to utility 
improvements, will be borne by cities, counties and the state, greatly 
increasing regulatory costs. In addition, developers will be forced to search 
for more costly sources of capital and will have to pass those increased costs 
on to homeowners.  As noted above, without these special districts, public 
infrastructure costs in Florida would have increased in 2018 alone by 
millions of dollars.     
 

The Proposed Rule will undoubtedly increase administrative costs for the Commission on Ethics 
as the staff makes a “case by case” decision on a multitude of ethical challenges. Litigation costs 
associated with defending a rule challenge can also be expected if the Commission on Ethics does 
not reconsider an alternative draft of the vague and arbitrary rule.  
 

11. The Draft Rule is also invalid because COE failed to create a Statement of Estimated 
Regulatory Costs. 
 
Section 120.54(3)(b), Florida Statutes requires, in pertinent part and with emphasis 

added, that: 
 

[A]n agency must prepare a statement of estimated regulatory costs 
of the proposed rule, as provided by s. 120.541, if: 

a. The proposed rule will have an adverse impact on small 
business; or 

b. The proposed rule is likely to directly or indirectly increase 
regulatory costs in excess of $200,000 in the aggregate in this state within 
1 year after the implementation of the rule. 
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As noted above, the Draft Rule will increase regulatory costs well in excess of $200,000 within 1 
year after the implementation of the rule. 

 

WHEREFORE, for the foregoing reasons, the undersigned respectfully requests that the 
Commission: (i) decline to adopt the Proposed Rule, (ii) instead consider and adopt the Lower Cost 
Regulatory Alternative, and Alternative Rule, proposed separately by the undersigned, and (iii) take 
such other action as may be appropriate and consistent with the foregoing. 

 
Respectfully submitted, 
 
     Brooke Lewis 
     Jennifer Kilinski 

Date:    June 6, 2019    HOPPING GREEN & SAMS, P.A. 
119 South Monroe Street, Suite 300 
Tallahassee, Florida 32301 
Telephone No. (850) 222-7500 
Facsimile No. (850) 224-8551 
Email: brookl@hgslaw.com  

jenk@hgslaw.com  
Attorneys for the Association of Florida 
Community Developers 

 
      M. Chris Lyon 
      LEWIS, LONGMAN & WALKER, P.A. 

315 South Calhoun Street, Suite 830 
Tallahassee, Florida 32301 
Telephone No. (850) 222-5702 
Email: cylon@llw-law.com  
Attorneys for the Florida Association of Special 
Districts 
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FLORIDA COMMISSION ON ETHICS 

In re:   

PROPOSED RULE 34-18.001               

____________________________________/ 

LOWER COST REGULATORY ALTERNATIVE 

-and- 

REQUEST FOR A PUBLIC HEARING AND A STATEMENT OF ESTIMATED 

REGULATORY COSTS1 

 
The Commission cannot move forward with adoption of the proposed rule 34-18.001 

(“Proposed Rule”) for both procedural and substantive reasons.  Procedurally, and pursuant to 
Sections 120.54(3)(e) and 120.541(1)(a), Florida Statutes, the Proposed Rule cannot be filed for 
adoption until 21 days after the Commission prepares a Statement of Estimated Regulatory Costs 
(“SERC”) and provides that to all parties who have submitted a lower cost regulatory alternative 
and makes that available to the public. 

 
Substantively, the Proposed Rule improperly expands the scope of Article II, Section 

8(h)(2) of the Florida Constitution by creating a new, vague and arbitrary ethical standard for 
“disproportionate benefit” that is unmoored from the language of Amendment 12 and existing 
ethics standards. It will have the effect of creating uncertainty for governmental officials and 
employees regarding conflicts, and will adversely affect economic development and regulatory 
costs.  Instead, to provide certainty to public officers and employees and safeguard against adverse 
effects to economic development and regulatory costs, the Commission should consider alternative 
rule language that:  (i) includes a definition of “public officer” and “public employee;” (ii) defines 
“disproportionate benefit” based on the long-established principles set forth in Chapter 112, 
Florida Statutes, such that by complying with Chapter 112, the individual at issue has complied 
with this Proposed Rule; and (iii) adopts an intent standard that to abuse one’s position it takes 
more than mere knowledge.   
 
 
 
 
                                                           

1 This Lower Cost Regulatory Alternative and Request for a Public Hearing and Statement 
of Estimated Regulatory Costs is being submitted on behalf of the Association of Florida 
Community Developers (“AFCD”) and the Florida Association of Special Districts (“FASD”).  
AFCD is comprised of various Florida developers and other entities whose mission is to provide 
a leadership role in the creation of quality community development and the formulation of a 
responsible approach to the planning and development of Florida’s future.  AFCD’s members are 
directly affected by the Proposed Rule because of its potential affect on special districts that are 
used by AFCD members to deliver public infrastructure for community development throughout 
Florida.  FASD’s membership is comprised of registered special districts in the State of Florida.  
FASD’s members are directly affected by the Proposed Rule because the Proposed Rule would 
impose regulatory requirements on their public officers and employees. 
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I. Special Districts in Florida: Brief Historical Overview 

 
A special district is an independent special purpose unit of local government, most often 

established at the request of a developer or landowner with governmental approval (at the local or 
state level or by special act of the legislature). Special districts offer an attractive and cost-effective 
means of providing for the financing and management of major infrastructure systems and services 
to support the development of land within the district boundaries (e.g., roads, water management 
and control, water and sewer, etc.)  Some special districts can also provide parks, recreational 
amenities, environmental stewardship, waste collection and mosquito control, among other public 
facilities and services. 

 
Establishment of special districts helps address Florida’s growing pains, including for 

residential, commercial and mixed-use projects. Permitting agencies require long-term assurances 
that infrastructure be maintained even after developer’s involvement in a project ends and special 
districts provide this long-term maintenance capability. Some special districts may issue long-term 
tax-exempt bonds for certain facilities, which enables development of infrastructure at a lower 
overall cost of debt and such debt is pledged by non-ad valorem special assessments and user 
rates/fees by those landowners within the district’s boundaries. Most planned communities in 

Florida use one or more types of special districts to provide the infrastructure necessitated by 

growth.  

 
Special districts are units of government, subject to all of the same safeguards as other units 

of government. Board members are considered local elected officials for purposes of financial 
disclosure and the sunshine law. Community development districts (“CDD’s”), a type of special 
district, turnover from landowner elected board members to resident elected board members at six 
years and 250 resident electors. This means that at least for the first six years, developer 
representatives are generally serving as the members of the Board by design, who then make 
decisions impacting land, facilities and services within the boundaries of the district, including 
their own. Many special act districts, adopted by legislative act, which are typically unusually large 
areas of land operated for a special purpose such as for conservation requiring a special focus on 
environmental stewardship and development typically occurs over an unusually long period of 
build-out, have different turnover mechanisms but generally are also governed initially by 
landowner elected board members. Water control districts, established pursuant to Chapter 298, 
are also governed by landowner elected boards, as their primary function is to provide water 
management and drainage to lands, which may be agricultural, transitional, or developed. Almost 

all special districts are created to specially benefit the property and landowners within the District 

such that nearly all special district board members are substantially affected by the Proposed 

Rule.  
 

II. Under Florida law, the Commission cannot move forward with its Proposed Rule 
without first preparing a SERC.   

 
Section 120.54(1)(d), Florida Statutes provides that: 
 

In adopting rules, all agencies must, among the alternative 
approaches to any regulatory objective and to the extent allowed by law, 
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choose the alternative that does not impose regulatory costs on the regulated 
person, county, or city which could be reduced by the adoption of less costly 
alternatives that substantially accomplish the statutory objectives.  
(Emphasis added.) 

 
Section 120.541(a), Florida Statutes requires the Commission to prepare a SERC in 

response to this Lower Cost Regulatory Alternative prior to adopting the Draft Rule: 
 

Upon the submission of the lower cost regulatory alternative, the 
agency shall prepare a statement of estimated regulatory costs as provided 
in subsection (2), or shall revise its prior statement of estimated regulatory 
costs, and either adopt the alternative or provide a statement of the reasons 
for rejecting the alternative in favor of the proposed rule.  (Emphasis added.) 

 
The Proposed Rule cannot be filed for adoption until 21 days after the Commission 

prepares the SERC and distributes it.  Specifically, Section 120.54(3)(e), Florida Statutes, states: 
 

A rule may not be filed for adoption less than 28 days or more than 
90 days after the notice required by paragraph (a), until 21 days after the 
notice of change required by paragraph (d), until 14 days after the final 
public hearing, until 21 days after a statement of estimated regulatory costs 
required under s. 120.541 has been provided to all persons who submitted a 
lower cost regulatory alternative and made available to the public, or until 
the administrative law judge has rendered a decision under s. 120.56(2), 
whichever applies.  (Emphasis added.) 

 
Section 120.54(3)(b), Florida Statutes further requires, in pertinent part: 
 

[A]n agency must prepare a statement of estimated regulatory costs 
of the proposed rule, as provided by s. 120.541, if: 

a. The proposed rule will have an adverse impact on small 
business; or 

b. The proposed rule is likely to directly or indirectly increase 
regulatory costs in excess of $200,000 in the aggregate in this state within 
1 year after the implementation of the rule.  (Emphasis added.) 

 
Significantly, the Proposed Rule will have an adverse impact on economic growth, small 

business, job creation, investment, regulatory costs, cities and counties in an amount that is 
expected to exceed $1 million over the next 5 years (and $200,000 within 1 year), for a number of 
reasons including, but not limited to the following: 
 

• The Proposed Rule creates a new, vague standard for “disproportionate 
benefit” that allows for the Commission to define “disproportionate benefit” 
on a case-by-case basis and without reference to any ascertainable metric. 
The Proposed Rule is so vague that it frustrates the intent of an abuse of 
position standard, such that the prohibition may apply to most special 
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district board members at one time or another and especially substantially 
affect landowner elected (one acre, one vote) officials.   

• The Proposed Rule creates a new, vague standard that is not tied to “abuse” 
of position, as delegated by the Florida Constitution. Instead, the Proposed 
Rule prescribes intent as mere knowledge without any malice, corruption, 
or other wrongful intent, required to “abuse” one’s office.   

• Accordingly, public decision-making on all levels, from the lifeguard at the 
city pool to the police officer, to city and county commissions, to board 
members in special districts created for the purpose of benefiting 
landowners within the district boundaries, will be subject to potentially 
multiple ethics challenges, resulting in a chilling effect on decision-making 
and increased litigation costs to defend governmental decisions, and thereby 
increasing regulatory costs at least by over $200,000 within the next year.  

• The chilling effect of the Proposed Rule may result in delayed proceedings, 
a lack of qualified candidates for public office, and even a failure to act 
where necessary (though a failure to act in and of itself is covered by the 
Proposed Rule, putting public officers and employees in an even more 
confusing and precarious situation). While quantifying a lack of qualified 
candidates for public office is difficult, poor decision-making at the local 
and state level could have potentially significant effects on the future ability 
of Florida to meet the continuing demands of growth.  

• The chilling effect of the Proposed Rule will result in damage to the tax 
bases of cities, counties and special districts, as public officials are less able 
to effectively make decisions without fear of being accused of “abusing” 
their positions.  

• The Proposed Rule, in part because of its vagueness and uncertainty, will 
likely increase the costs of public officers and director’s insurance, for 
which there is already a limited market.   

• The Proposed Rule will also undermine the ability of landowners and 
governmental entities to take advantage of new special districts as a 
financing tool, which have the advantage of increasing tax bases, creating 
jobs and promoting economic development, along with focusing the burden 
of specific infrastructure improvements necessary for development on the 
individuals that enjoy the benefits of the infrastructure program. Instead, 
without special districts, the burden of a multitude of improvements, from 
much needed roadway infrastructure, to school buildings, to utility 
improvements, may increasingly be borne by cities, counties and the state, 
greatly increasing regulatory costs. In addition, developers will be forced to 
search for more costly sources of capital and will have to pass those 
increased costs on to homeowners. 

▪ In 2018 alone, independent special districts issued approximately 
eight hundred fifty million dollars in tax exempt bonds to finance 
infrastructure. The average interest rate on those bonds was 
approximately 5.25%. While it’s difficult to estimate precisely, the 
comparable cost of private equity – estimated very conservatively – 
for that period would have been at least 10%.  Accordingly, it’s 
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reasonable to assume that, without the use of special districts, the 
cost of interest on borrowing for public infrastructure would have 
almost doubled and increased the cost by many millions of dollars.  
See attached excerpt pages from MBS Capital Markets, LLC’s 
Florida Community Development District, Market Update, Year-

End 2018.  See also Affidavit of Patrick Neal, attached hereto. 
• The Proposed Rule will undoubtedly increase administrative costs for the 

Commission on Ethics as the staff makes a “case by case” decision on a 
multitude of ethical challenges. Litigation costs associated with defending 
a rule challenge can also be expected if the Commission on Ethics does not 
consider an alternative draft of the vague and arbitrary rule.  

 
More specifically, the Proposed Rule is so vague and fails to give effect to the language of 

Amendment 12 in these ways: 
 
• The Proposed Rule fails to define “public officer” or “public employee” 

and, accordingly, it could include a wide array of individuals, including city, 
county, and special district officers, members of the Legislature, advisory 
bodies, part time employees, independent contractors, procurement 
officials, etc.  It is wholly unclear to whom the Proposed Rule applies.   

• The Proposed Rule creates a “new ethical standard” even though Florida 
law already has a long-established ethics standard set forth in the Code of 
Ethics, Chapter 112, Florida Statutes.  Accordingly, one could be in 
compliance with the Code of Ethics (including misuse of public position 
under 112.313), and the Commission’s own advisory precedent, but 
nevertheless be in violation of this purportedly new Constitutional standard. 
This was not what the Constitutional Review Commission intended.   

• Amendment 12 requires that the violation be an “abuse” of the public 
official’s position, and yet the Proposed Rule describes intent as mere 
“knowledge.”  In doing so, the Proposed Rule creates a standard that is 
contrary to the plain language of Amendment 12.  How is simple knowledge 
an abuse? 

• Amendment 12 requires that the COE prescribe the requisite “intent”. The 
Proposed Rule deviates from the plain meaning of the word intent, the plain 
language of Amendment 12 and the direction of the Constitutional Review 
Commission, by not prescribing “intent”. Knowledge is not intent.  

• The term “disproportionate benefit” in the Proposed Rule is not clearly 
defined. Instead, the Proposed Rule lists factors that would be considered in 
deciding whether an individual public officer or employee would have a 
disproportionate benefit, and leaves open the question whether the benefit 
could be economic or something else.  The Proposed Rule further leaves 
open the question of how “disproportionate” would be measured – 
especially when benefit could be non-economic – and who is included in 
the “class” of benefited individuals. Some of the factors listed are from the 
existing statutory definition of “special private gain or loss,” though they 
are not identical. It is unclear whether current precedent in “special private 
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gain or loss” would apply or whether the guidance or exemptions of 
s.112.313 apply. Accordingly, the Proposed Rule would create 
inconsistencies between the law and the Proposed Rule and its potential 
interpretations. 

• The Proposed Rule also adds the phrase “refrained from acting”, which is 
otherwise undefined and not referenced in Amendment 12. It is also absent 
from current ethical standards. Does an absence from a meeting constitute 
“refraining from acting”? Does a previously required abstention constitute 
“refraining from acting”? In what other context is “refraining from acting” 
a violation of the law?  

• What happens if a public officer or public employee knows that it will 
violate this rule by an action it is asked to take? Can and/or should he or she 
abstain? Per the Proposed Rule, abstention may be a failure to act which 
would also run afoul of the Proposed Rule. The Proposed Rule fails to 
answer these questions. 

• Amendment 12 includes the language, “business with whom he or she 
contracts,” and that language needs clarification. For example, if I am a city 
commissioner in a small city whose utilities are provided by a private utility 
company such that I have a “contract” with them for utilities at my personal 
residence, and I vote (or fail to vote!) on an easement in favor of that private 
company, have I violated this Proposed Rule?  

• The vast majority of water control districts around the state (approximately 
70 in total) have governing boards elected on a one-acre/one-vote basis (s. 
298.12, F.S.).  Often times, an agricultural operation owns large tracts of 
land in a district and, by voting its acreage, will elect owners or employees 
of the business to the governing board.  These districts assess non-ad 
valorem assessments on a per-acre basis so while the farm may have a 
greater say in board elections, it also pays a larger portion of the district’s 
operating expenses.  Under the proposed rule, virtually any decision made 
by such a district’s governing board could be construed to provide a 
“disproportionate benefit” to the farming business and put the board 
member at jeopardy of being charged with an ethics violation.     

 
 In sum, the Proposed Rule creates a vague, arbitrary standard that is inconsistent with the 
plain language of Amendment 12.  As a result, government officials will have difficulty knowing 
how to comply with the Proposed Rule, leading to increased litigation and regulatory costs, and 
adverse impacts to economic development, jobs, tax bases, the availability of public officers and 
employees and more.  
 

III. In order to minimize or avoid the costs identified above, the Commission should 
adopt an alternative proposed rule that would rely upon the already existing 
standards for “abuse” of a public official’s position under Chapter 112, Florida 
Statutes.     

 
The following proposed rule will accomplish the objective of the Constitutional provision 

being implemented, but at a much lower cost, because it relies on the existing standards under 
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Chapter 112, Florida Statutes for “abuse” of a public official’s position and prescribes the requisite 
intent:  
  PART 1:  Define Public Officer 

 

As part of the alternative rule, the Commission should establish the 
definition for “public officer” and “public employee” using definitions set forth in 
Chapter 112, Florida Statutes. 

 

PART 2:  Define Disproportionate Benefit 

 
No public officer or public employee shall abuse use his or her 

official position to obtain an economic benefit for him or herself, his or her 
spouse, children, or employer; or for any business with which he or she 
contracts; in which he or she is an officer, a partner, a director, or a 
proprietor; or in which he or she owns an interest that is materially greater 
than any economic benefit accruing to other similarly situated persons. 

 (1) In determining whether there is a materially greater economic 
benefit, the following factors shall be considered:  

 a. The size of the class affected by the vote or action. 

b. The nature of the interests involved. 

c. The degree to which the interests of all members of the class are 
affected by the vote or action. 

d. The degree to which the officer or employee, his or her spouse, 
children or employer; or any business with which he or she contracts; in 
which he or she is an officer, a partner, a director, or a proprietor; or in 
which he or she owns an interest receives a greater economic benefit when 
compared to other members of the class. 

e. The degree to which there is uncertainty at the time of the vote or 
action as to whether there would be any economic benefit to the public 
officer, his or her relative, business associate, or principal and, if so, the 
nature or degree of the economic benefit must also be considered. 

(2) No public officer or employee shall be considered to have abused 
used his or her official position in violation of this section if s/he has 
complied with the Code of Ethics as it relates to the vote or action taken. 

PART 3:  Requisite Intent 

 
The requisite intent for finding a violation of the prohibition in Article II, 

Section 8(h)(2) of the Florida Constitution is that the public officer or employee 
acted with wrongful intent and for the purpose of obtaining, any economic benefit 
for his or herself; his or her spouse, children, or employer; any business with which 
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he or she contracts; any business in which he or she is an officer, a partner, a 
director, or a proprietor; or any business in which he or she owns an interest that is 
materially greater than any economic benefit accruing to other similarly situated 
persons  resulting from some act or omission of a public officer or employee which 
is inconsistent with the proper performance of his or her public duties. 

--------------- 
 
The above language is consistent with the existing standards set forth in Chapter 112, 

Florida Statutes.  Not only does the language rely on existing definitions of public officer and 
public employee to determine who is subject to the rule, but it also specifically incorporates the 
existing Code of Ethics to be the established standard for determining whether a public officer or 
employee has abused his/her position to obtain a “disproportionate benefit.”  By patterning from 
existing standards, the Commission will satisfy the constitutional mandate set forth in Amendment 
12 and will also give certainty to the public, including to the individuals to whom this applies. 
Chapter 112 has been established law for some time, and has well established definitions, standards 
and precedent.  By utilizing current provisions and precedent of the Code of Ethics, the 
Commission can implement the intent of the constitutional amendment while avoiding substantial 
administrative costs in defining an entirely new standard and code of conduct. Such adoption 
would avoid the regulatory issues with the Proposed Rule language and provide implementing 
officials with concrete guidance and safe harbors when analyzing and approaching their ethical 
duties. 
 

IV. Request for a Hearing on the Proposed Rule 
 

Pursuant to Section 120.54(3)(c)1., Florida Statutes, the undersigned, on behalf of the 
AFCD and FASD as “affected persons,” hereby make a formal request for a public hearing on the 
Proposed Rule.  While the Commission has already scheduled such a hearing for June 7, the 
undersigned would ask that the hearing be held initially and then continued until the Lower Cost 
Regulatory Alternative presented herein can be reviewed, and a SERC can be completed and 
distributed for public review.    
 
 

 

[THIS SPACE INTENTIONALLY LEFT BLANK] 
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WHEREFORE, for the foregoing reasons, the undersigned respectfully request that the 
Commission: (i) analyze and consider this Lower Cost Regulatory Alternative; (ii) prepare a Statement 
of Estimated Regulatory Costs; (iii) hold and then continue the scheduled June 7 public adoption 
hearing; (iv) adopt the Alternative Rule described herein; and (v) take such other action as may be 
appropriate and consistent with the foregoing. 

  
     Respectfully submitted, 
 
     Brooke Lewis 
     Jennifer Kilinski 

Date:    June 6, 2019    HOPPING GREEN & SAMS, P.A. 
119 South Monroe Street, Suite 300 
Tallahassee, Florida 32301 
Telephone No. (850) 222-7500 
Facsimile No. (850) 224-8551 
Email: brookl@hgslaw.com  

jenk@hgslaw.com  
Attorneys for the Association of Florida 
Community Developers 

 
      M. Chris Lyon 
      LEWIS, LONGMAN & WALKER, P.A. 

315 South Calhoun Street, Suite 830 
Tallahassee, Florida 32301 
Telephone No. (850) 222-5702 
Email: cylon@llw-law.com  
Attorneys for the Florida Association of Special 
Districts 

 
 
Attachments:   

 

Excerpt from MBS Capital Markets, LLC’s Florida Community Development District, Market 

Update, Year-End 2018 

 
Affidavit of Patrick Neal 
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2011 2012 2013 2014 2015 2016 2017 2018

New Money 183.380 230.936 240.400 426.085 389.412 644.718 671.595 846.831

Refundings 121.733 219.765 312.040 343.147 302.230 325.614 302.555 253.800

Combo - 59.340 56.815 48.170 83.310 144.800 35.209 41.535

Total 305.113 510.041 609.255 817.402 774.952 1,115.132 1,009.359 1,142.166
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Florida CDD Special Assessment Tax-Exempt Market Activity

Source: Thompson Reuters & Bloomberg (As of 12/31/2018)
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Florida CDD Special Assessment New Money Issuance

Source: Thompson Reuters & Bloomberg (As of 12/312018)

• As the real estate market has recovered, special tax district issuance increased nationally, particularly in Florida.

• Since January 2011, there have been 323 special assessment new money CDD transactions in Florida totaling $3.6
billion.
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Florida CDD New Money Issuance by County (2011 – 2018)

Source: Thompson Reuters & Bloomberg (As of 12/31/2018)
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County # Deals
Alachua 1
Brevard 1
Broward 13
Charlotte 3
Clay 5
Collier 17
Duval 3
Hernando 1
Hillsborough 63
Lake 1
Lee 9
Leon 1
Manatee 29
Marion 1
Miami-Dade 47
Nassau 5
Okaloosa 1
Orange 12
Osceola 19
Palm Beach 7
Pasco 35
Polk 16
Sarasota 6
St. Johns 15
St. Lucie 5
Sumter 7
Total 323
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Florida CDD Historical Pricing Trends

Source: Thompson Reuters & Bloomberg (As of 12/31/2018)

• Tax-exempt interest rates bottomed out shortly after “Brexit” in July 2016 with the 30-year “AAA” MMD scale hitting a 1.93%.
• Spread to the “AAA” MMD scale showed some additional compression in 2018 with spreads having settled into a range with most

30-year new money A bond only (pass-through to homeowners) transactions priced between 200-225 over the “AAA” and A-1/A-2
bond transactions (A-2 is developer paydown component) between 235-275 over.

• Credit spreads between deals have compressed from as wide as 150 basis points upon new issuance activity resuming post-
recession in July 2013 down to 25-50 basis points in 2018. Spread widening is likely if housing data shows signs of a slow down
and/or outflows in the tax-exempt market are experienced.

• At year-end 2018, the 20-year and 30-year. MMD “AAA” were sitting at 2.84% and 3.02%, respectively.

30 Year “AAA” MMD Scale vs. 30-Year Florida CDD New Money Transactions (7/1/2013 – 12/31/2018)
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Florida CDD Recent Pricing Trends 

Source: Thompson Reuters & Bloomberg (As of 12/31/2018)

30 Year “AAA” MMD Scale vs. 30-Year Florida CDD New Money Transactions (6/30/2018 – 12/31/2018)







I am concerned about the interpretation of  the term “disproportionate benefit.”  The proposed rule is 

vague, over broad, and inconsistent with the Constitutional Amendment.  This is problematic for my 

clients, community development districts.  In my experience over 30-years of managing districts the 

boards act in the best interests of their communities and take their fiduciary duties to the communities 

very seriously.  I hope the ultimate rule will recognize that these board members have and likely will 

continue to behave in the best interests of their communities.  New rules governing their actions are not 

needed. 



Our law firm represents more than 100 community development districts formed and operating 

pursuant to Chapter 190, Florida Statutes.  We are very concerned that the proposed rule will thwart the 

legislature’s intent to permit community development districts to provide for the management and 

financing of basic community development services. Furthermore, the proposed rule is vague and 

ambiguous, and as currently stated it would be very difficult to advise public officials as to their ethical 

obligations under the proposed rule.  It needs to be further developed to ensure that it is consistent 

with Florida Statutes and the scope of the constitutional amendment approved by the voters. We 

support and echo the comments of others who have raised similar concerns about the proposed rule.   

 

Thank you, 

 

Straley Robin Vericker 

Tampa, Florida 



Ladies and Gentlemen, 

 

This responds to proposed Rule: 34-18.001 Chapter: ABUSE OF POSITION TO OBTAIN 

DISPROPORTIONATE BENEFIT. Here are questions intended to identify factors that contribute to 

confusion about the way things should be done, and what we are allowed or not allowed to do under 

this proposed Rule with respect to Community Development Districts, established in accordance with 

Chapter 190 Florida Statutes (“CDD”): 

 

- This rule encompasses “public officer” or “public employee”. How does this rule apply to individuals 

serving as CDD Manager and/or appointed as Secretaries, Treasurers, members of CDD advisory boards 

or committees? 

 

- Some beneficial outcomes may be unforeseen, uncertain, or something other than economic or 

measurable in monetary terms. In comparison to what would a “disproportionate benefit” be measured 

for those types of benefits? Would it be in violation or inappropriate to simply ignore benefits which 

cannot be valued, measured, or realized for certain? 

 

- How does knowledge of a potential disproportionate benefit equate to violation of the Rule? For 

example, a CDD funded and operates a stormwater management system that benefits all property 

owners within the District, and all owners contribute towards the costs of funding and operating the 

stormwater management system. The CDD encompasses multiple neighborhoods. The majority of 

benefits accrue to each neighborhood uniformly; that is flood prevention generally benefits both 

developed and undeveloped property with an added benefit of protection against vertical structure 

damages. Individual CDD Board members are property owners in that CDD. Suppose that the CDD needs 

to upgrade the stormwater management system, and so its Board adopts a 5-year capital improvement 

plan. Due to financial constraints, the plan is designed to improve the system in one neighborhood at a 

time, as opposed to all at once, over a 5-year period. In the event of a flood in the fourth year of the 5-

year construction period, there is potentially a disproportionate benefit accruing to ‘public officers’ that 

own property in those neighborhoods in which work was completed before the flood event and end of 

the construction period (added or improved flood protection). 

>Does the CDD Manager violate the Rule by implementing the 5-year storm water improvement plan? If 

so, what could be mitigating circumstances? 

>Did the CDD Board members violate the Rule by approving the 5-year improvement plan? 

 

- In determining/evaluating a ‘disproportionate benefit’, would a financial benefit to individual property 

owners within a CDD (increased property prices due to road improvements or stormwater runoff 

improvements) be offset by non-financial benefits to other users or potential future users of CDD 

improvements (reduced accident costs, less congestion, flood prevention)?  



- How will this Rule be enforced? 

- What are the penalties for violating the Rule? 

- What are the exceptions for CDDs? 

 

By way of background, my firm serves as District Manager for more than 40 CDDs with operational 

budgets in excess of $25 million and bonds issued to fund public infrastructure in excess of $600 million 

serving over 24,000 parcels. We employ three individual District Managers that plan, organize and 

oversee the day-to-day operations of the CDDs, and are appointed by CDD Boards as Secretary and/or 

Treasurer. 

 

In light of the foregoing, the proposed Rule is vague and ambiguous. 
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June 6, 2019

Verlindia Doss
Executive Director

VIA EMAIL AND HAND DELIVERY
DOS S. V IRLINDIA@LEG. STATE.FL.US

Commission on Ethics
P.O. Drawer 15709
Tallahassee, Florida 32317-5709

Re: Proposed Rule 34-18.001

Dear Ms. Doss:

We represent The Villages of Lake-Sumter, Inc. and its affiliated entities ("The
Villages") and often work with the currently 16 Community Development Districts (CDDs)
providing services to the residents and businesses located within The Villages. We submit these
comments relating to the proposed Commission on Ethics Rule 34-18.001 (the "Proposed Rule").
We ask this letter be placed in the Record.

As you may be aware, CDDs are established under chapter 190, Florida Statutes, for the
express purpose of managing and financing basic services for communities. They serve an
additional purpose for The Villages, which is located in 3 counties and 3 cities. With the
exception of a few small areas that have HOA's, there are no mandatory HOA's or POA's within
The Villages and, the enforcement work for covenants and restrictions has been delegated by the
Florida Legislature to The Villages CDDs. In many ways they can enforce —but have never had
to —those sorts of violations akin to what a city or county would enforce with their code boards.
Without the CDDs and the roles they serve with The Villages, we could not properly manage a
development that currently has 125,000 residents and will eventually have 250,000.

Each CDD is headed by a 5-person board of supervisors who are charged with the
responsibility for planning, managing and financing improvements, not to mention adopting
rules under the APA or dealing with covenants and restrictions within the boundaries of the
CDDs, including, as necessary, special assessments, procurement of engineering and other
services, and the financing of improvements through the sale of bonds. Those bonds are easily

Carlton Fields, P.A.
1 18402353.1 Carlton Fields, P.A. practices law in California through Carlton Fields, LLP.



Verlindia Doss
June 6, 2019
Page 2

placed because the CDDs have performed this function since the early 90's and are trusted both
by the cities and counties they are in and by the bond market.

In its current form, the Proposed Rule appears to apply to CDD supervisors, as well as all
employees of the CDDs — in this case over 1,300 -and leaves those individuals without clear
guidance regarding the conduct that may be deemed an ethical violation should the Proposed
Rule become effective. Currently, those CDDs are represented by outside counsel who provide
ethics training and advice regarding compliance with ethics standards. However, the Proposed
Rule makes no reference to the existing Florida Code of Ethics, nor does it require any misuse of
a public position in order for a violation to be found. Furthermore, the lack of specificity of the
Proposed Rule is particularly problematic given its impacts not only on individual public
officials or employees, but also on their family members, employers, any business they hold a
position with or have some ownership in, and every individual or business with which the public
officials or employees have a contract. The impacts, therefore, will be felt not only by the
public official or employee, but also by businesses -both large and small -that those officials
and employees hold a position with, have an ownership in, or contract with.

The Villages and its CDDs joins in the comments included in the good faith proposal for
a lower cost regulatory alternative submitted to the Commission on behalf of the Association of
Florida Community Developers and the Florida Association of Special Districts ("the
Associations") and urge the Commission to defer adoption of the Proposed Rule implementing
article II, § 8(h)(2) of the Florida Constitution until the lower cost regulatory alternative
proposed by the Associations has been reviewed and a response prepared as required by §
120.541, Florida Statutes. Moreover, we urge that the Commission take no final action on the
Proposed Rule until after a full assessment of its impacts on small businesses, sma11 cities, and
small counties, as is required by § 120.54(3)(b), Florida Statutes. Finally, and most importantly,
a deferral will give those of us who are substantially and adversely effected by this more time to
work with Commission staff to seek a mutually acceptable agreement on implementation
language.

Sincerely,

!2~
Martha arr humbl r Nancy an

cc: Gray Schafer SCHAFER.GRAYDEN@LEG.STATE.FL.US
Senior Attorney, Florida Commission on Ethics

1 18402353.1



Governmental Management Services - South Florida, LLC serves as district manager to over 60 

community development districts and I would like to comment that we concur with the comments 

submitted by the Association of Florida Community Developers and the Florida Association of Special 

Districts. 
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