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Whistleblower and Retaliation Claims 

Presented by: 
John F. Potanovic, Jr., Esquire 
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I.  Florida Public Sector  
Whistleblower Act (the “ACT”) 

• The ACT prohibits “agencies” and 
“independent contractors” from retaliating 
against “employees” or “persons” who make 
certain protected disclosures. 

 
F.S. 112.3187(2) 
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Protected Disclosures 
• Does the disclosure go to a matter of public 

concern? 
– Does the disclosure show that the plaintiff 

disclosed a violation or suspected violation of a 
law, rule or regulations…which presents a 
substantial danger to the public health, safety or 
welfare?  F.S. 112.3187(5)(a) 

– Does the disclosure show that the plaintiff 
disclosed an act or suspected act of gross 
mismanagement, malfeasance, misfeasance, 
waste of funds, or gross neglect of duty?  
F.S. 112.3187(5)(b) 
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Protected Disclosures 

• A faculty member’s complaint that a colleague 
was engaged in dual employment in violation 
of Florida law did not state a claim under the 
ACT.   

• The violation did not present a substantial and 
specific danger to public health, safety or 
welfare. 

• Laskey v. Florida Board of Regents, 22 FPER 
27107 (1996). 
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Protected Disclosures 
• Allegations that a police department was 

disorganized, had outdated policies and 
procedures, imposed discipline in an 
inconsistent manner, and the chief was a poor 
administrator, stated a claim under the ACT 
because a reasonable jury could draw an 
inference that the assertions were evidence of 
managerial abuses that amounted to gross 
mismanagement. 

• Burden v. City of Opa Locka, 2012 U.S. Dist. 
LEXIS 144903 (S.D. Fla. Oct. 7, 2012). 
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To Whom Information Disclosed 

• For disclosures concerning a local government 
entity, the information must be disclosed to a 
chief executive officer under F.S. 447.203(9) or 
“other appropriate local official.” F.S. 
112.3187(6). 
– CEO = County Manager 
– “Appropriate local official” = one empowered to 

investigate complaints and make reports or 
recommend corrective action 

– (Burden; Op. Atty. Gen. Fla. 99-07). 
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Circumstances of Disclosure 

• Engaging in protected activity, assuming other 
requirements met, where: 
– Information is disclosed in a written and signed 

complaint 
• An email can suffice (Scheirich v. Town of 

Hillsboro Beach, 2008 U.S. Dist. LEXIS 4090 
(S.D. Fla.) 
– Disclosed upon being requested to participate in 

an investigation, hearing or other inquiry 
conducted by an agency 

• Writing not required (Burden) 
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Circumstances of Disclosure 

• Refuse to participate in an adverse action that 
is prohibited by F.S. 112.3187 

• File a written complaint to FCHR 
• Make certain other complaints defined in F.S. 

112.3187(7)  
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Exclusions 

• The ACT does not protect: 
– A person who committed 

or intentionally participated 
in committing the violation 
(F.S. 112.3187(7)) 

– A person who discloses 
information he or she 
knows to be false 
(112.3187(4)(c)) 
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Prohibited Actions 

• Taking “adverse personnel action” against an 
“employee” based on the employee engaging 
in activity protected by F.S. 112.3187(4)(a) 
(i.e., the protected disclosures). 

• Taking any adverse that affects the rights or 
interest of a “person” in retaliation for the 
person’s disclosure of information pursuant to 
F.S. 112.3187(4)(b). 
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Procedural Steps re: Employees of a 
Local Government Entity 

1. If the local government entity has an ordinance that 
establishes procedures, or has contracted with 
DOAH to conduct hearings under the ACT... 

a) The employee’s administrative complaint must be 
filed within 60 days after the prohibited action; 

b) The employee may file a civil action within 180 days 
after the entry of a final decision by the local 
government authority.  (F.S. 112.3187(8)(b)) 
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Procedural Steps re: Employees of a 
Local Government Entity 

2. If the local government does not have an 
administrative procedure by ordinance or with 
DOAH, employees and all other individuals 
protected by the ACT may bring a civil action within 
180 days of the prohibited action.   
(F.S. 112.3187(8)(b) and (c)) 
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Prima Facie Case 

i. Engaged in protected activity 
ii. Suffered an adverse employment action 
iii. A causal connection between the two events 
 
Fla. Dept. of Children and Families v. Shapiro, 68 
So.3d 298 (4th DCA 2011) 
 
But also consider… 
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Prima Facie Case 

• Must the plaintiff demonstrate, as an initial 
burden, that the disclosure was not made in 
bad faith, and did not occur after an agency’s 
personnel action against the employee? 

• State of Fla., Dept. of Transp. V. FCHR, 842 
So.2d 253 (1st DCA 2003). 

14 



Pretext 

• Under the ACT, the employer has the burden 
of “establishing that the adverse employment 
action actually was neutral and non-
pretextual.” 

• Martin County v. Edenfield, 609 So.2d 27 (Fla. 
1992) 

• Thus, the employer’s proffer of a legitimate 
reason does not shift the burden to the 
plaintiff to prove pretext. 
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Relief 

• Back pay/benefits 
• Reinstatement (or front pay) 
• Attorney fees; costs 
• Possibility of temporary reinstatement 

pending trial 
 
NOTE:  No provision for compensatory or 
punitive damages 
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II.  Retaliation  

• Now over one-third (1/3) of all EEOC charges 
• Additional cause of action in majority of 

discrimination suits 
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Anti-Retaliation Provisions in 
Federal Discrimination Statutes 

• Title VII 
• ADEA 
• Title I and V of the ADA 
• FMLA 
• FLSA 
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Why the Rise in Retaliation Claims? 

1. Poor economy and slow recovery → “set up” 
scenario 

2. Increased focus by EEOC on retaliation claims 
3. Case law that’s favored retaliation claims 
4. Jury appeal 
5. It (retaliation) actually happens 
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Retaliation – Prima Facie Case 

• Elements:  “PAC” 

–Protected Activity 

–Adverse Employment Action 

–Causal Connection 

20 



Charge Waivers as Retaliation 

• EEOC takes the position that an –EE’s waiver 
of the right to file a charge is null and void… 

• And characterizes an –ER’s attempt to secure a 
charge waiver as actionable retaliation 

• Notwithstanding, an –EE can waive the right 
to “recover” in any lawsuit brought either by 
the –EE or by the EEOC 
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Recommended Release Language 

• “Not the intent to interfere with the protected 
right of an employee to file a charge or 
participate in any manner (excluding receiving 
a personal financial benefit) in any 
investigation or proceeding under Title VII, 
ADEA, ADA, … etc.” 

• (more expansive language can be provided 
upon request) 
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Getting to the Jury 

• Prima Facie case (-EE) 
– Protected activity 
– Adverse employment action 
– Causal Connection 

• Articulation of non-retaliatory reason (-ER) 
• Plaintiff’s (-EE) burden: 

– Prove “pretext” 
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Adverse Action 

• Must be “materially adverse” 
– Not a general civility code 
– Not petty slights or minor annoyances 
– Not personality conflicts 
– Not failing to invite for lunch 
– Not snubbing or shunning 

• Clearly “materially adverse” if affects wages, 
benefits, terms, promotions 
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Adverse Action 

• Lots of “grey” though 
– Putting –EE on warning or PIP? 
– Giving lower evaluation(s)? 
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Adverse Action 

• Burlington Northern v. White (U.S. Sup. Ct. 2006) 
– Establishes an expansive standard of what constitutes 

an “adverse action” 
– Holds:  the challenged action must be one that would 

“dissuade a reasonable worker from making or 
supporting a charge of discrimination.” 
 

“He that can heroically endure adversity  
will bear prosperity…”  
- Henry Fielding 
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Is There a Causal Connection? 

• Consider 
1. Temporal proximity 
2. Pattern of antagonism 
3. Totality of the evidence 
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Temporal Proximity 

• “When the ‘temporal proximity’ between the 
protected activity and adverse action is ‘unduly 
suggestive,’ this is sufficient standing alone to 
create an inference and defeat summary 
judgment.”  

 
Lichtenstein v. University of Pittsburg Medical 
Center, 2012 WL 3140350 (3d. Cir. 2012). 
 

“Revenge is a dish best served cold.”  
- Tony Soprano 
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Temporal Proximity 
• There is no bright line rule on the amount of 

time 
• Two days is “unduly suggestive” 

– Litchenstein (citing Jalil v. Avdel Corp., 872 F.2d 
701, 708 (3d. Cir. 1989) 

• In Farrell v. Planters Lifesavers Co., (206 F.3d 
271 (3d. Cir. 2000), the court found “ample 
evidence from which to infer a causal 
connection between the [plaintiff’s] rejection 
of [her supervisor’s] advance and her 
subsequent termination” a few weeks later. 
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Temporal Proximity 
• However, the plaintiff could not satisfy the 

causation prong in her retaliation case with 
temporal proximity of eight weeks between her 
employer’s completion of the sexual harassment 
investigation and her termination, and despite a 
claimed pattern of antagonism after the 
complaint. 
– Bailey v. Commerce Nat’l Ins. Services, Inc., 267 

F.App’x 167 (3d. Cir. 2008); Richmond v. ONEOK, Inc., 
120 F.3d 205, 209 (10th Cir. 1997); Hughes v. 
Derwinski, 967 F.2d 168, 174 (7th Cir. 1992); (three 
month and four month periods of proximity found 
insufficient to raise an inference of causation). 
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Pattern of Antagonism 

• In Urey v. Grove City College, the court held 
that the plaintiff did not satisfy causation 
through antagonism.  She had alleged “that 
following her protected activities, her 
supervisors increasingly began to nitpick her 
work, subject her to unreasonable deadlines, 
and criticize her appearance.” 
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Pattern of Antagonism 

• The Urey court found the conduct of which 
the plaintiff complained “was taken in 
response to her own insubordination, 
including her failure to adhere to the College’s 
dress code and demonstrate respect for her 
supervisor, . . . the conduct did not portend 
any future retaliation, but instead amounted 
to discrete responses to particular 
occurrences.” 
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Top 10 Best Practices 

1. EEO Statements 
2. Specific anti-retaliation rule 
3. Supervisory training 

 
“If practice makes perfect, and no one’s perfect, 
then why practice?” 
- Billy Corgan 
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Top 10 Best Practices 

4. Indentify potential plaintiffs (cont’d) 
– Grievants/complainers 
– Charge filers 
– Litigants 
– Witnesses 
– Protestors 
– Those who refuse to act claiming illegality 
– Benefit claimants 
– Recent FMLA returnees 
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Top 10 Best Practices 

5. Review paper trail (like in any 
discipline/discharge), but don’t “over-do” it 

6. Consider whether a decision-maker appears 
to have an axe-to-grind 

7. Change reporting if necessary to 
protect/insulate protestor while investigating 
or dealing with –EE’s claims 

8. Keep knowledge of –EE’s complaint within 
need-to-know circle 
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Top 10 Best Practices 

9. Adverse action “in the works,” and 
documented, at time of protected activity is 
helpful 

10.Intervening “nice things” performed by 
employer may dispel any inference of 
retaliation 

 
“Whenever you are confronted  
with an opponent, conquer him 
with love.” - Gandhi 
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Thank you! 
John F. Potanovic, Esquire 

 
Florida Bar Board Certified 
Employment Law Lawyer 

 
john.potanovic@henlaw.com • 239.344.1240 
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