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I.  Introduction. 

 Presently, Leon County, Florida, and the Leon County Energy Improvement District 

(“LEID”), are in litigation versus the Federal Housing Finance Agency (“FHFA”), the Federal 

Home Loan Mortgage Corporation (“Freddie Mac”), and the Federal National Mortgage 

Association (“Fannie Mae”), in an effort to protect the use of “Property Assessed Clean Energy” 

(“PACE”) financing programs in Leon County.  See Leon County, Florida, et al. v. Federal 

Housing Finance Agency, et al., Case No. 4:10CV436-RH/WCS, U.S. District Court, Northern 

District of Florida, Tallahassee Division.  On October 8, 2010, Leon County filed a complaint in 

the U.S. District Court for the Northern District of Florida, seeking injunctive relief and a 

judicial declaration that the FHFA has exceeded its authority under the Administrative Procedure 

Act and the Tenth Amendment to the U.S. Constitution, and that Fannie Mae and Freddie Mac 

have engaged in unfair business practices in violation of the Florida Deceptive and Unfair Trade 

Practices Act.   

II.  Background of PACE. 

The policy framework for PACE financing programs was developed in 2009 by the 

White House and other federal agencies, including the Department of Energy.  PACE financing 

programs allow state and local governments to provide financing to property owners who wish to 

retrofit homes and commercial buildings to provide for increased energy efficiency and 



2 

F90-00188 

C:\Documents and Settings\eeh\Local Settings\Temporary Internet Files\Content.Outlook\BK7NMI4Q\00029876.DOC 

renewable energy components.  The financing for these projects is repaid over a set period of 

time via non-ad valorem property tax assessments.   

The key to the financing framework provided by the PACE program is that the obligation 

to repay the energy improvements attaches to the property (rather than to the property owner), in 

the form of a non-ad valorem property tax.  Thus, if the property is sold, the new property owner 

assumes the responsibility to pay for the energy improvements.  Moreover, because the financing 

is repaid via property tax assessments, PACE financing takes a senior lien position for purposes 

of property-based debt repayment obligations.   

III.  Leon County & the LEID.   

 On April 13, 2010, the Leon County Board of County Commissioners adopted an 

ordinance establishing the “Leon County Energy Improvement District” (“LEID”), which, 

among other things, provided for PACE programs, energy improvements, and weatherization 

improvements for homes and businesses in Leon County.  Leon County created the LEID as a 

mechanism to implement the Leon County Energy Assistance Program (“LEAP”), whereby 

clean energy projects on homes or commercial buildings are financed and repaid through local 

property assessments. 

 In the meantime, during the 2010 Florida Legislative Session, CS/HB 7179 was approved 

and signed into law, providing that a local government may levy non-ad valorem assessments to 

finance “qualifying improvements” for property owners.  See 2010-139, Section 1, Laws of 

Florida; § 163.08, Florida Statutes (2010).  “Qualifying improvements” are defined to include: 

(1) energy conservation and efficiency improvements; (2) renewable energy improvements 

utilizing alternative energy sources, such as solar energy; and (3) wind resistance improvements.  

Id.  On July 21, 2010, the Leon County Board of County Commissioners adopted an amended 
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ordinance to make technical changes to the LEID, so as to comport with the provisions of CS/HB 

7179. 

IV.  Caution Letters. 

However, on May 5, 2010, Freddie Mac issued an “Industry Letter” to remind its sellers 

and servicers that “an energy-related lien may not be senior to any mortgage delivered to Freddie 

Mac.”  Likewise, on May 5, 2010, Fannie Mae issued a “Lender Letter” to its sellers and 

servicers, stating that Fannie Mae’s uniform security instruments “prohibit loans that have senior 

lien status to a mortgage.”  Then, on July 6, 2010, the FHFA issued its “Statement on Certain 

Energy Retrofit Loan Programs,” finding that PACE lending programs posed “significant safety 

and soundness concerns” to lenders and secondary market entities.  In a Selling Guide 

announcement dated August 31, 2010, Fannie Mae stated that it “will not purchase mortgage 

loans secured by properties with an outstanding PACE obligation unless the terms of the PACE 

program do not permit priority over first mortgage liens.”  In a Bulletin dated August 31, 2010, 

Freddie Mac also stated that it “will not purchase Mortgages secured by properties subject to 

PACE obligations that provide for First Lien priority.” 

Following the issuance of these caution letters by the FHFA, Fannie, and Freddie, PACE 

financing programs across the country abruptly ground to a halt. 

V.  Multidistrict PACE Litigation. 

In addition to Leon County’s case against the FHFA, there are four PACE cases being 

litigated in the Northern District of California, including actions filed by the City of Palm Desert 

(C.A. No. 4:10-04482), the People of the State of California (C.A. No. 4:10-03084), the County 

of Sonoma (C.A. No. 4:10-03270), and the Sierra Club (C.A. No. 4:10-03317), respectively.  

Motions to Dismiss are presently pending.  Although a settlement conference had been set for 
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April 26, 2011, it was subsequently rescheduled to July 8, 2011.  The deadline for completion of 

fact discovery was extended to August 19, 2011.  The trial is scheduled for April 30, 2012. 

There is also one case in the Southern District of New York, which was filed by the 

Natural Resources Defense Council, Inc. (C.A. No. 1:10-07647).  The present status of this case 

is that a Motion to Dismiss was filed by the defendants, and various memoranda have been filed 

to support or oppose same.  Oral argument on the Motion to Dismiss has been requested. 

More recently, a case was filed in the Eastern District of New York by the Town of 

Babylon, New York.   

As a result of these pending actions, the FHFA moved for centralization of the litigation 

in either the Northern District of California or the District of Columbia.  The Plaintiffs opposed 

centralization.  The hearing on the centralization motion took place in January 2011 in New 

Orleans, Louisiana, before the United States Judicial Panel on Multidistrict Litigation.   

On February 8, 2011, the Judicial Panel entered an Order Denying Transfer.  Although 

the Panel noted that the actions did contain common and undisputed facts, there were significant 

factors against centralization.  Namely, the actions were at varied procedural stages, with the 

cases in California at a more advanced stage, such that centralization could disrupt or delay the 

progress of the California cases.  Thus, as stated in the Order Denying Transfer, the Judicial 

Panel was “not persuaded that centralization would serve the convenience of the parties and 

witnesses or further the just and efficient conduct of this litigation at the present time.”   

VI.  Status of Leon County’s Litigation. 

 In the case styled Leon County, Florida, et al. v. Federal Housing Finance Agency, et al., 

the present status of the litigation is that the Defendants filed Motions to Dismiss in February of 

2011.  In addition, Judge Robert Hinkle filed a Scheduling Order that: (1) extended fact 
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discovery until July 29, 2011; (2) extended expert discovery until November 21, 2011; and (3) 

set the matter for jury trial on June 4, 2012. 


