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Every C-r: 1. Joe’ episode Used to end with o public

]

service “o\mqou\ncement ond the lne, “... and knowing is
half the b'a,j_;.-_z:ﬁt/e./ ” I thot same spirit of pro bono
'Pub/ig-lg;) the "Purpose of this field quide is to promote
o\wo\f;ness'of what octivities con lead to cloms
dsa'nnst the count y for “physical nvasion” nverse
condemnotion, so such activities con be avoided; or if
such activities are necessor y for o public purpose, .
thoat theg may be undertoken m such o foshion so as

+o minimize the clom.
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Lnverse condemnation is o lawsuit brought by o
proper-l;gl_ éwner seeking compensation for lond token
for o 9Ubi"|c use by on entity (usually o governmental
evxt]tg} with eminent domow powers wn the absence of
the entity having mitiated formol condemnotion
- (Dv‘oc:eed'nn_cls.‘;z As the term inverse condemnotion
connotes, it i1s often seen as the opposite of
“conventional’ or “direct” condemnation, n which the
condemning authority mitintes formal emmnent domain
proceedings n Civcuit court under opplicable stotutory
procedures. Although the concept of nverse
condemnation has been around n Florida for quite
some time ,_ term “inverse condemnation” has become
part of our vernaculor relatively recently, having been
: first g.eymedhlo_\j Judge Horton w the case of Proser v,
- Berger, 132 So.2d 439, 441 (Fla. 3rd DCA 1961),

An cx-c'::-l;:'novx W nverse condemnotion must show (1D o
to\k'w*\'sér (R of privote property (3) for o public use or
p'urpo‘se 4> without permission or full compensat'|on.5
An oction for inverse condemnation is availoble only
agamst on entity having the power of eminent
doman.” Although the burden of proof n es-to\bl]sh‘i;hg
on nverse condemnotion action is upon the land
owner,” o lack of intent by the condemnor to toke
propertyis ordinarily of no consequence n establishing
i 'mve,w;s,,g;‘é condemnotion.’ Generally, suits mvolving :

c_l'a'|ms;g?o5—F nverse condemnotion i Florida avre




bifurcoted proceedings, with the judge first  *
determ’gy.\:p\%\..g whether, as o matter of low, o toking has
occurvred ) followed by o twelve-person jury triol on the
1ssue of compensotion owng as of the dote of the
Qppropr'lat'non.q A finding that o takwg has occurvred
s on wterlocutory order and is not appealable unless 1t
gronts immedinte possession of the propert 3.1‘5 The
stotute of Iimitations for mnverse condemnation
actions is four years, but the dote on which the four

years stavrts runvx'mg 1S O -to?'lc of some c:ovac.\r‘OVe\rs‘\j.1 i

An nverse condemnation claim might arise from o
diveet, “physical mvasion” of or interference with reol
or personal property by o public entity (sometimes
referred to as o “de facto’ or a “direct
o\pproéﬁo\t]on" takngd, or from o “requlatory”’ (or “de
. Jur‘e> toking, in which o governmentol entity passes o
'regulatnon , law, or ordinance that deprives an owner
of alt or substantially all of the value of real or
personal éropert {1

T 3polo qy ond Indicotions:

‘“Requlatory Takings” come n two varieties:
‘categorical” (a/k/a “per se”> and “as applied.”
Exo‘me[es nclude exoctions, overly restrictive zoning
; regura-fuons deniol of building or demolition permits, ond

overlg burdevxsome conditions placed on development A




detailed discussion of the numerous issues and *
con‘ﬂ\c-'t:,l].v’_\s rulings underpinning the requlotory takngs
reolm is \,\}ell beyond the scope of this paper, and the
proctitioner is urged to consult his or her favorite
learned treatise or local constitutional law professor

should questions arise,

With respect to “physical mnvasion” takings, actual
occupation of the land, dispossession of the land
owner, or physical touching of the lond is not
necesso\rgs although the majority of “gavrden vo\r]etg"
wnverse condemnation claims do nclude o physical
occupation component. Examples of “physical invasion”
wverse cloims nclude such obvious sins as physicol
encroachment, floodng, escaping sewage, and

mpowvment of access, as well as the more esoteric

4 arenas of loss of r|9ar|o\n/ littoral view, loss of fresh

o;ter supply, noise from aireraft overflight, and
removol of body parts during o statutorily required
autopsy. In generol, physical mvasion claims need not
be permonent to be compensoble; deprivation of all
beneficiol use of property, even temporoarily, con
constitute o taking.” A partial compendium of physical
MVOSion cloﬂms (not oll of which hove been found to be
viobled follows:

Phg.sfxcal Encroochment: In my experience, octual
occupatlon of.o Iomdowvxer s property is the most

C‘b‘mmovx form of nverse condemnation. Such




soccupation might occur mnodvertently; for*
eth).\élé) 0 CoUunty is Constructing o rooad project
ond ‘i:he survey 1S not 1@0% occurote ,
occidentally mcluding private property within the
limits of construction. Alternatively, the survey
might be perfect, but the workers stray onto
private property and nstall sewer pipes thereon. .
Either con focilitate o cloim for wnverse
condemnotion.”” Another commonl y occurving closs
of nverse condemnotion by physical encroochment
is Non-Joinder wn o Direct Emnent Doman Action.
Florida Statutes Chopter 73 requires anyone with
{E)m wnterest w»n property Ioe'mg condemned to be
nomead os o defendant wn o direct eminent domoin
: aCtion, “This hos been 'mterpreted to wnclude
‘ easement holders (electric, water, gas, neighbors
| _ with cross access ogreements), mortqogees,

|essees (even tenants without leases), mining and
mineroal rights owners, both spouses on homestend
property, beneficiories of unprobated estotes,
and judgment creditors, among others,” It may
also nclude licensees. I the county acquired
property by direct eminent domon action but
didn't nome oll nterested parties, the non-jomned

porties con sue the county i mnverse,
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Flooding: Florida recognizes o claim of wmverse
CO'\QA_%MW(\‘UOV\ for the flooding of private property
wh'enﬁ government conduct constitutes anoctual,
permonent physical mvasion of land amounting to
an appropriotion, vather thon mere mjury to
property.i 7 This stotement of the low hos been
Qppl'@d 0S O two—pronsed test requiring o I]t]g&nt
to prove both (1) o degree of permanency; and (D
substontiol ouster depriving the owner of all
beneficial use of the property (substantiol ouster
being an apparent analog for “physical mvosion of

lond amounting to an appropriation”.”” The first
prong, “permonency,” is a bit of o malopropism.
Florido courts have not nterpreted “permonent”
wnthe context of flooding to mean “contmnuous,”

| but rod;_hér , "recurrent.”” In addition to the
'v"'équ'w".émewt of "permoanency,” o landowner must

olso demonstrote thot the floodwng coused by the

government action substontially deprives him or
her of the beneficiol use of the lond.?” Cloims from
flooding wnclude the obvious (actively dumping
water), and the consequentiol (such os 'mcreo\s‘fng
the gqrade of an abutting roo‘dwo‘_\j such thot

woater is 'nmpounded on the pffected propertg).ai

qu§ o‘F Access: Florida recognizes that o
lqy\downer whose property abuts o public rood




sgenevrally hos o right of access to and from the
prqé_éf‘iy; however, such right is tempered by, and
subordinate to , the government's right under its
police power to erect or construct lawful
mprovements within the right-of-way which are
designed to meet the public need.® Such volid
exercises of o gqovernment's police power include
the construction of "quardrails, telephone poles,
mownholes, metered woter lines, fire hydrants,
parking meters, electric power poles, street light
standards, public mail boxes, retainng walls,
_street and troffic signs, gas main valves,
‘ﬂtro\—F—F}c retaning devices, curbs, quy wires,
concrete movker posts, planted shrubbery, trees,
ovid the ke [within the r'|3ht-o¥—wa3]."a3
Moreover, “specifying the location of drivewoys
and olit of abutting property,” as well as
Constructing r'ught—O'F—wo\g mprovements designed
to correct dangerous conditions and improve
public safety,® have been specifically recognized by
Florida courts os constituting volid exercises of
the government's police power, not takings, Ty’
1973 the threshold at which pont curtailment of
occess becomes o com?ewsable tak]ng was first
iterated by the Florida Supreme Court os “Whether
?ere has Ioeev\ o substontiol dmwmution wn access -
as o divect result of the taking."* Since then,

a .-!




sboth the Florida Supreme Court and the various
dlS‘t\(‘|C‘t courts of appeal have provided further
Su'ido;nce for determining when o curtoilment of
access and/or ncrepsed mnconvenience of pccess
rises to the level of o compensable -to\k]ng.w
Notwithstanding, m my opinion, predicting whether
o given set of focts will give rise to o successful.
claim for mnverse condemnotion due to o reduction
n access remams among the most challenging
aspects of nverse condemnotion defense. At this
pomt, I should also note thot Florida does not

_recognize o right to troffic flow (ie o landowner
|s not entitled to compensation o decrease n
drive-by traffic, but ¢ £ o londowner's right to
CQmpenéAt'uon due to an increase w drive-by
trof£ie™,

LQSS:S of _Adlo\cev\‘t PQTk'lnsi A mlAV\'lc'lpoJ'rt y P‘(‘oh}b'rt'ms

pavrking on 1ts street is an exercise of its police

power, ond not o condemnotion.”

Proximity to Highway/Construction: As o generalf:‘
rule, an merease n noise, dust, and fumes due to
the exponsion of o proximate highway do not
Constitute o Compensoble toke.”
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Less of Littoral/Riparion Rights: Florida *
Tec;ééh"lzes sevevrol rights mherent n ownersh'lp of
[ittoral ond cipavrion real property mncluding the
right to an Uunobstructed view toward the
chonnel, unobstructed ngress to and egress from
the woter, the right to use the woter and the
right to wharf out to the channel.™ However,
those rights ovre not absolute: The riparion right
of occess is subservient to right of public to safe
navigation of o waterwoy )3.;1 and although
riparion/littoral owner automatically tokes title

to drylond added to his property by accretion,
‘"the owner does not toke title to ‘Formev‘lg
submerqged lond that has become dry by avulsion.™
Such lond continues to belong to the owner of the
seabed-(which is usually the Stated, as do all

'Fu-turéﬁ.o\ccre-t]ons.% Consequently, it is not an
unconstitutional .-to\k'mg of littoral property

owners' rights when the Stote restores on eroded

beach by filling W submerged land, so long as that

submerged lond wos owned by the Stote,*

P\vlsoct'lov'\ Easements: Under Florida Low, o
successful clom for nverse condemnotion due to
awecraft overflight requires o plamntiff to plead
o;ﬁ‘d-'prove that aireraft mvode the airspoce

g égﬁ'perad)a&:ent to the pla'lnt'n-F-F’s property; thot
sﬁuch wnvasion couses o direct and immediote




sinterference with the use of the lond; or that the
plantff hos suffered o substantiol ouster and
deér;i'Vb\t';on of oll beneficiol use of the property
subjacent to the overflights,™

Termination of Grondfothered Nonconforming Uses:
The termmnation of grandfathered nonconforming
uses may constitute o takng unless such uses are
eliminated b y attrition (amortization), ;
obondonment, or acts of G-d.”’

Right of Light, A, ond View/ V'ls'lb'il'ltgi Flovrido

recognizes a vights to light, air and view (or

v,'&‘ib]l'u_t W __okppu\rteno\wt' to other reql property
r}shtsf,;;}- but such r'ngh-ts seem to be gossomeyr ot

Lést.?’eb

it
L

Release of Effluent: The weekl y dischorge of
treated effluent one nch deep over o landowner's
Propertg hos been held to constitute o fee sm\PIe
takmg

Failure to Mamntain Right-of-Way Egregious failure
to mamtain o dramage ditch or roadway can lead
t;é,oi.'successml clam for nverse condemnotion.

.-;riﬁe’se twot;spep'lmens ovre the onlg examples 1 know

th 1
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sof s-temmmg from o condemning o‘uthov‘rtg 5 failure
to. QC‘t Mg

Right to Dro\w Fresh Woater from underlg'ms Aquifer:
The diversion of water from o shallow-woter
aquifer is not o “toking” or an appropriation of
property for public use requiring condemnotion
proceeding unless there is o resulting damoge to
the lond itself.™

Holdwg Over as o Tenant: When the qovernment
enters mnto o written lease with o private land
owner and the government temporarily remamns wn
possession of the demised premises as o vresult of

o dispute with the londlord, it is doubtful that o

tak]ns._ has occurved,

Loss o-F Contractual Rights to Reol Estote Vested
m Third Party Beneficiary The putative assignee
of o long term lease aqreement between the
ass'nghor and o condemning authority moy
mamtam o suit for mverse condemnotion when®
the condemning authority unreasonobly w}thhol.ds
1ts consent to assignment of the lease

43
agv‘eement.
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Porsov\_ql Property Seizure or destruction of
pev—;sc}hdl property con give rise to o couse of

oction for nverse condemnotion,

Removal of Body Parts during State Required
Autopsy The removol of corneal tissue during
statutorily required autopsy does not constitute
toking of private property when tissue is needed
for tronsplantation. There is no property right

wn the remons of o decedent,

Possible Side Effects: ™

The adyerse monetary side effects of a successful
claim for nyerse condemnotion con be mpressive.

' _&egohd the'value of the property token, severonce
AO\MO}__ges , ond buswness domoges, the law mposes
serious mohetarg responsibilities on o condemnor lioble
for nverse condemnation of privote property,
wmcluding & myriad of things from appraisals to
documentary stomps to paying for the panoply of 5
experts on both sides of the tronsaction or lawsuit.
The five most common "side effects” of an inverse

condemnation claim ave briefly outlned below.

At‘gﬁrheg's Fees: A successful plamtiff wn on mnverse

condemnation cose is entitled to recovery of




so‘t-tc_)rneg's fees from the defendont.”” There ore
vog(.;ub‘:us ways of meoasuring the aomount of fees
reéerrQbIe, I my experience it is most common
for o court to awavrd an hourly rote fee during
the liability phose and o fee bosed on the benefit
conferred for the valuation Pov“t'lon.% An
experienced eminent domon attorney who launches
o successful wverse condemnation cloim con
receive between $350.00 and $400.00 per hour
for the liability portion alone, ™

Expert Costs: A successful ploantiff n an inverse
‘condemnation cose is entitled to recovery of
litigation costs, mcluding expert witness fees,
‘Fr’om the defendont.” In my experience, the bulk
o—? "these costs hove been payment to approisers,
engmeer‘s ond surveyors. Depending on the case,
other experts such as CPAs, land planners, and

arketung experts moy be reasonable. Plantiff's

e‘xpe\r‘-t Costs vovry case bg case, but it is not out
of the ordinary for me to see cloms for expert
costs between $50,0080.00 ond $60,000.00..
Note that these figures don't nclude the Counig's
expertg , Which, i my experience usually run at
obout 75% of owners' costs.

b § ud?ment not Precluded or Copped by Sovereign
Immu\m-t_\j SOVGTeISV\ mmunity is not o defense to
nr\verse condemnotion. The stotement mo y be




*obvious to us now, but n 1341, attorney Joames N,
Danlel opparently thought differently, raisng the
defenze of ' "TImmunity of the State” to the charge
of one J. V. Tharpe that the State Rood
Department hod (inversel 3) condemned his woter
mill on Hord Labor Creek n Washington County
which he ond his predecessors wn title hod been
operating as a saw mill,; grist mil, or shingle mill
for more than seventy years. ™ Florido Supreme
Court Justice Williom Glenn Terrell, who was not-
one woant to hide his feelings, was not amused:

% Immu;nit_y of the State from suit does

not ... relieve the State against any
_illegal-act for depriving a citizen of his
: ('f")roﬁert -y neither will it be permitted as a
o p/ea_f-i_-‘"fto defeat the recovery of jand or
other property wrongfully taken by the
- State through its officers and held in
the name of the State It will not be
perm itted 'a.s a City of re'Fu_ge for a
State agency which appropriates private .
pfopert y before the value has been fixed
and paid,

obis ]

o ";Ifa Sta te agency can delibera te/y
* trespass on and destro Y the property o-F




® the citizen n the manner shown to have
been done here and then be relieved from
-ma{k-in_c] restitution on the plea of
nonliability of the State for suit, then
the constitutional guaranty of the right
to own and dispose of property becomes
nothing more than the tinkling of empty
words, Such a holding would raise
administrative boards above the law and
clothe them with an air of megalomania
that would eternally jeopardize the
property right of the citizens, It would
reverse the order of democracy in this

Country and head it into a blind a//ey.sa

UKéierstando\blg , M -the' woke of that rebuke, not

-too momg attorneys hove snce roised sovereign

S3

mmumt Yy as o defense to wnverse condemnotion.,

| P\f‘e‘:)udgment Interest: Sometimes wnsignificant,
sometimes five figures, prejudgment wnterest will
be owed from the date the property was wrongly

oy

token.”’

P Qt.leh:t Counsel'mg Informotion:

i
o

- In these tough economic times, on unexpected inverse
condemnation claim really has the potential to spoil




your budget. Whereos construction costs have come

down 3;25"/00«\6 the price of land m some ploces hos

Plumme-tea even more, the costs of getting an-

appraisal and prosecuting o lowsuit hove not.
Furthermore, it hos been my recent experience that

- with fewer construction projects affecting fewer

landowners, the property owner's bor seems more Ikely

to pursue actions for inverse condemnation,

Ipso facto, the G. 1. Joe codn,, “... and knowing is half
the battlé" only gets us half woy to victory, If |
kinowing is half the bottle, what is the other holf?
Doing. Apart from knowing how to recognize potential
claims, whot con you do to help your county avoid
mverse condemnation clams, or ameliorate o clam

once one hos been mode?

Cross-Train: You don't have to get your P.E. license,
hUt iF you con read o set of construction plans
omd ROW mops, you'll be able to help identify and
avod potentinl issues. Likewise, if your design
ev\S'Meer or project moanager has never heoyvd the
term “substontiol diminution,” you're likely to have
movre wverse claims. Most training opportuvﬁ{]es
OCCUr Within yoUur own organization and are usually
ehCOUTQSed by monogement, However outside
crosSs-traming is also availoble, >

v JAd 13
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Wovrk as o Teom ond Get Involved Early mn the

De;'njh Process: M(\ng nverse condemnotion Coses
avre ér-ec'up'ltated oS o result of roadwag
mpvrovement projects, Access and flooding seem
to be particularly fruitful areas for nverse
cloms, and most con be avoided. I£ you con get
wnvited to public works or transportotion project
planning meetings, even as early as the 30%
phase, you con counsel your client about the risks
of eliminating o landowner's driveway or super-
elevoting o curve such that the lond abutting the
rood is flooded with runof+,

. _

Whot should you do f faced with an inverse cloim?

Consider Hiring Outside Counsel: Eminent domain is

o unusual aveo of the low, and mverse

: Covxdev;{ho\'t'uovx defense is o pecul'|ar niche mn on

unusual ovreo of the law. Given the fovoroble fee
structure in Florido,, owners hove no trouble
finding competent attorneys to represent them n
condemnation coses —- most often counsel whose
proctice is dedicated exclusively to eminent domoin
and condemnation. Counties often hove o verH
different problem. Many counties have fairly small
legod stoffs and do not have an in-house expert

to hondle condemnation proceedings or wverse

: Cbndemnat;on Clalms I you don't hove experience

'd*e-Fev\de inverse condemnation cloms, consider




*hiring outside condemnation defense counsel as
ovx‘g: wa_\j to try ond level the playing field. While
h]r"mﬁ outside counsel is an expenditure often
obhorred by commissioners, n the long run, 1t may
very well save funds by preventing or ameliorating
on adverse judgment,

I£ you anticipate hondling inverse claims in-house,

there are technigues, methods and “tricks of the

trode” you might use save your county money. These

should not be seen as on attempt to cwcumvent the

requirements of the law, but rather as proctical

solutions that over the long term con help your county

minimize 1ts exposure w the foce of o clom.

Build-o. Professional Working Relationship with the
Other Side: It is o smoll coven of us folks that

| Compr7i'§e the Florido Eminent Domain Bar. In my
gxper]ev\ce , the Eminent Doman Bar isn't Cl'lqvu'lsh 3
lut W is o bit partison. The more you engoge w
ROW ocquisition, eminent domain, and mnverse
condemnation , the more you will see the some
people. It's o small group and once you estoblish o
reputation, you'll either benefit or suffer from it.
As with other types of litigation, effective
rqlat]onsh]ps between odversories are alwoys

b \s€d on mutuol respect ond o sense of inteqrity..
" megther that mutual respect is developed as o
v%sul-t of havrd —Foﬁght bottles or through




scooperotive efforts, it is mportant to keep the
big picture i mind. It's o small school. Word
spreads fast. -

Communicate With the Other Side; Don't Hove
Secrets, Avoid Surprises: As one of my felow
condemnor attorneys says, “Okay, you hove to
hove some secrets, but'probo\blg not as moany os
you think.” In my experience o qovernment secret
1S on oxymovon, and from o policy viewpont,
tranéparenc§5 n government is, at least, publicly
fovored f not Qlwags Pr}vo\telg Pract]ced, As T

“om sure you already know, the Sunshine low
(Chopter 286, Florida Statutesd and the Public
Records Act (Chapter 119, Florida Statutes)
ré'q;u'ure o high desree ot tronsparency such thot

. the se_é-ret you ave hiding would have to be
-c'i:':'sclo'séd f someone asked the right question.

This is not meant to encouvroge anyone to disclose
légodl‘j exempt or confidentiol nformotion, trial
stroteqy or attorney work product, but T hove
found that frequent courteous communicotion as
the claim wends 1ts wo y towavrd resolution builds
copport.

Se-t-l-.lements ore Often Chepper than Litigation:
: Because of Florida's stotutor y scheme, 1t is
" ex‘Pev\swe —'For condemnors to ||‘l‘.|30d‘.e lost wnverse

‘C'bV\deWW\Q‘tIOV\ cloims. A yucy el will cost o




scondemnor an estimoted $35 000.00 per doy of
tr"@i_ ) .'Eo\k'mg mnto account the time from
depoé'tt'nons through verdict, Most members of the
emnent domawn bor (both condemnors and
property owners’ attorneysd know this fact, but
wn some situations this disadvontage to
condemnors con be m'l‘t'lﬂ-o\‘tedi 1 l.lo\b.ll.lty fovors.
the county, seek an early resolution of that issue.
Lf lability strongly favors the property owner,
consider admitting liability (cuts off hourly
o\ttorneg's fees) ond foster on eovly settlement.
Less litigotion translates to less money spent by

. _

the condemnor.,

Get Out of the Office. Internet-bosed aeriol
py{btos are o greot help m orienting yourself to

- the Ioc__:;_o‘t]ovx of the subject but they are not as
-é‘_:i';-Fec'-t]ve W Viewwg the subyject property ond
dnderstand'|n3 the dynamics of the neighborhood.
It is often time consuming, hot and mmconvenient,
but absolutely necessary. Similarly, when reviewing
cose law, an n-person site visit con make o |
criticol difference n your understonding of tVie
leqall Pv;'unc}?o\l wnvolved, Although site visits to the
subject property of appellate cases are often
'umpract'ucal W occess coses, for exo‘mple the site
: viisrt con he avx eplphomg Leoxnmg OPPOY“tMV\I‘tleS :
‘occur when _\jou toke the -tume to go with your




sapproiser on thew Po\V‘Ce‘ mnspections. It'sa
chance to tolk to the owner or the owner's
attorney and get o better understanding of what
their concerns ave. Trodth oppov‘tu\n]t}es wn the
Field should be token whenever presented.
Understonding construction issues first hand,
touring the neighborhood, knowing what the rod
dog and eyemon do on the survey crew ovre
experiences that wil give you the advantage ot
the neqotiotions toble or v the courtroom.

1 Ey
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J e'F'Frég L., Hinds of Smolker Bartlett Schlosser Loeb
& Hinds, P.A. focuses his proctice on emment domon,
condemnotion, and reloted issues, Mr, Hinds has

- acquired hundreds of parcels for COndemn'mg
authorities on o wide-arvroy of projects and has
extensive experience de—Fev\d]hS wnverse condemnotion |
actions as wel. He hos octed os speciol condemnation
counsel to several Florida counties, municipalities ond
school boards and has also represented o variety of |
natural gas oand petroleum products tronsmission
companies. He hos lectured ond been published n the
field of condemnation law ond has been profiled n the
“Coveer Spotlight” section.of the University of Florida
College of Law's FlaLaw Magazine. Mr, Hinds hos been
o selected asion Eminent Domam Super Lawyer by Florida
‘Supe\-r}_“l_okwgérs Magazme for the past four years, and
WOS ‘é:lso wncluded wn US News & World Report's The Best
Lawgérs n America for the past three years. Mr.,
Hwnds was recentl'g repppomnted to serve on the
Emmnent Doman Committee of the Florida Bav.

[

Mr. Hinds received his B.A., MA,, and J.D. Degrees from
the University of Florido. He wos admitted to the
Florido, Bar v 1994, and also mantamns licensure n the
_ D‘us#\i‘;;ivf"d‘F ColEAmb’uO\ ond Texas.
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Notes .

* Sold separb‘telg , batteries not ncluded,

7 USLegol Definitions < http://definitions.uslegal.com/ 1/ wverse-
condemnation/” (visited May 5, 2p14).

> The concept of inverse condemnation mn o form n which we would
recosv\]z_e 1t todo Yy WOS first considered w the cose of Florida
Southern Railway Co. v. Brown, 23 Flo. 184 (Fla. 1884). In Brown, o
Gainesville land owner built o livery stoble ond rented stalls. Id. at
117-118. Not only did his property abut o public roadwoy (West Main
St.), but the owner owned the fee to the middle underlying the rood,
subject to an easement for public highway (as such was extont -
1884>. 1d. at 118. Florida Southern Railway built trocks within the
publ'uc ensement for West Man St. without Brown's permission ond
Wnthout hoaving wnitinted formol condemnotion Proceedmss 1d.
BTOWV\ cloimed to hove suffered s:snu—Fncant deQSeS becouse the
trains frightened the horses and he lost rent revenue as o result.
Id. The owner sued the railway, and won ot the trial level. Id,
Althoug\rr Brown lost on appeal, the Florida Supreme Court said that o
couse of action did exist when an entity with condemning authority
~ appropriates ervate property and couses domoge without having
wnitinted formal condemnation proceedings. 1d. ot 119-122.

i Noteé__, thot F_Ior]da s o -éakin_qs stote os opposed to o dama ges
state. That is, unless there has been o taking, njury to property by
0 condemn’mg authority may be damnum abseque injuria. Arunde| CorQ,

V. Griffin, 82 Flo. 128, 103 So. 422 (Flo. 1925); Villoge of Tequesto
v. Jupiter Tnlet Corporation, 371 So.2d 663, 66A (Flo., 1279,

° See Alizieri v. Manotee County, 396 So.2d 24P (Flo. 23 DCA iQB:D)
Village of Teq,uesta v. Jupiter Tnlet Corp., 371 So.2d 663 (Flo. 1479,

¢ Stote of Flo. Dept. of Health and Rehabilitative Services v. Scott,
418 So.238 1232 (Flo. 28 DCA 1982),

7 Ruband Vi Department of Transp., 656 So.2d 1264 Fla. 1945),

— Iv\ R'emeLAX Tribé O‘F 1\(\61&\(\5 315 Fed, 24 378, 374 (1963),

P—



http://web2.westlaw.com/find/default.wl?serialnum=1979132687&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.04&db=735&tf=-1&findtype=Y&fn=_top&mt=430&vr=2.0&pbc=5CFEDC74&ordoc=1981114616

&

: DeP-‘t, of Ag. And Consumer Services v. Mid-Florida Growers, Sa1
So.2d 101 (Flo. 1988); Stote Dept. of Tronsportation v. Board of
Su?erv]sérs" of St. John's Woter Control District, 981 So.2d 685

(Flo.. 4" DCA 2228).

*? Osceolo County v. Best Diversified, Inc., 838 So.2d 132 (Flo. 5%
DCA 28D20.

* See Szopor v. City of Cope Canaveral, 775 So.2d 1816 (Fla. 5 DCA
22281>; Millender v. Stote of Flo. Dept. of Transp., 774 So.2d 767
(Flo.. 1°° DCA 28205 Suarez v. City of Tampa, 487 So.2d 6B81(Fla. a4
DCA 2808); Sutton v. Monroe County, 34 So.2d 22 (Flo. 3™ DCA
222%; Judkins v. Walton County, 128 So.3d 62 (Fio. 1°° DCA 2813,

12 14, Nollawn v. California Constol Commission, 483 U.S, 825 (1987);
Dolon v. City of Tigard, 512 U.S. 374 (1994,

* First English Evangelical Lutheran Church of Glendole v. County of
Los Angeles, Colifornia, 482 US, 3p4, 17 SCt. 2378, 96 LEd.ad
2A5@ (1987); In re Forfeiture of 1976 Kenworth Tractor Trailer
Truck, Altered VIN 24334pM, 576 So.2d 261 (Flo. 1291); Alexonder
v. Townof J ug)':{er, 4P So.2d 79 (Fla. 4th DCA 1994); Govrdens
Country Club, Inc, v. Palm Beach County, 712 So.2d 398 (Fla. 4th DCA
1998); Associptes of Meodow Loke, Inc. v. City of Edgewoter, 706
S0.2d 5@ (Flo."5th DCA 1998,

A Broyfard County v. Bouldin, 114 So.2d 737 (Flo. 23 DCA 1959); Stote
of Flo. Dept. of Transp. v. Donahoo, 412 So.238 4@@ (Fla. 1°° DCA
19820,

- City of Miami v. Sirocco Co., 137 Flo.. 434 (1929); Shavers v. Duvol
County, 73 So.2d 684 (Flo. 1354); Wingert v. Prince, 123 Sold 277
(Flo.. 238 DCA 1963); State Rood Dept. v. White, 148 So.2d 32 (Fl_o:.‘ a4
DCA 1963), Mullis v. Division of Administration, 338 So.2d 473 (Flo.
Sth DCA 1983); Mulkey v. Division of Administration, State of
Florida, Dept. of Transportation, 448 So.2d 1862 (Fla. 23 DCA
1984); Domo. V. Record Bar, Inc,, 512 So.2d 2@6 (Flo.. 1st DCA
1987); K-Mart Corp. v. Stote, Dept. of Transportation, 636 So.2d

- 131 (Flog 2d DCA 1994, -

—
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¢ See The Night Flignt v. Tampoa-Hillsborough County Expressway
Authority, 702 So.2d 538 (Flo. 2d DCA 19a7); MH New Tnvestments v.
Stote of Florida, Department of Transportation, (Fla. 5 DCA Case
No.: SD1p-2697).

7 Dudley v. Orange County, 137 So. 24 859, 863 (Fla. 2d DCA 1962D;
Kendry v. State Rood Dept., 213 So.2d 23, 28 (Fla. 4th DCA 1968);
Elliott v. Hernondo County, 281 So.2d 345, 39¢ (Flo. 23 DCA 19735;
Martm v. City of Monticello, 632 So.2d 236 (Flo. 1st DCA 1994;
Diamond K Corp. v. Leon County, 677 So.2d 98, 41 (Flo. 1st DCA
199¢); Associotes of Mendow Loke; Ine. v. City of Edgewater, 726
So.2d 5@ (Flo. Sth DCA 1998); Blonkenship v. Dept. of
Transportation, 892 So.2d 1138 (Flo. Sth DCA 2885); Droke v.
Walton Couv;-tg, 6 S0.3d 717 (Flo.. 1°* DCA 280%); Honsen v. City of
Delond, 32 So0.3d 654 (Flo. 5" DCA 2p18); c.f. South Florida Water
Monagement District v. Basore of Florida, Inc., 723 So.28 287 (Flo.
4th DCA 1999), Accord So\ngu]v\e‘tt] v. United States, 264 US, 146,
149, 44 S.Ct. 6%, 265, 6B L.Ed. 688 (1924) (to be o taking, flooding
must “Constitute on actual, permanent mvasion of the land,
amounting to o appropriation of, and not merely an njury to, the
Propertg SR

¥ See Dnamond K Cov‘p v. Leon County, 677 So.2d 4%, 41 (Fla. 1st DCA
' 1QQG)

¥ See Elllo-t v. Hernoando Countq, 281 So.2d 335, 39¢ (Flo. 24 DCA

1°\'73) 8455 :Floodmﬂ IS'‘permoanent in the sense that ramn is o
condition that is reasonably expected to contimually reoccur n the
future”; and Assocs. of Meadow Loke, Tnc. v. City of Edgewater,
726 So.28 5@ (Flo. Sth DCA 1998) (couse of action for mverse by
flooding can lie where couse of flooding hod been remedied, so Iong.o\s
periodic 'Floodmg ond likelhood of recurrence could hove been
estoblished for some peruod of time),

*® Dudley v. Orange County, 137 So.2d 859, 863 (Fla, 2d DCA 1962
(awoarding no compensation os there was no evidence that the
flooding™“workled] an almost complete destruction of the value of the
- lownd 'gfder to destroy its volue entirely, nflicting wreparable mnjury
to e'F—Feet o Constructnve takmg D; Leon County v. Smith, 397 So.2d
362 3@,‘" (Fla 1st DCA 1981) (‘Fmdmg o0 takmg where the ‘Floodw\s




-
“rendered the lond useless and permanently deprived plamtiffs of all
Ioene-\:'uc'uoglj,ey}:)ogmev\-t thereof"); Bensch v. Metropolitan Dade County,
541 So.248 1339, 1331 (Flo. 3rd DCA 1989) (dismissing amended

complomnt for toking as “the flooding wos not sufficiently extensive
P G 9 Y

to constitute a required ‘substontial ousterD; Diamond K Corp. v.
Leon County, 677 So.2d 48, A1 (Flo. 1st DCA 1396) (holding that no
toking occurred as o result of flooding of o creek becouse the
londowner failed to show that the flood substontiolly ousted or
deprived it of oll reasonable use of its property; Droke v. Walton
County, 6 So.3d 717, 7208 (Flo. 1st DCA 282 (requiring “o
substantiol deprivation of the beneficial use of property” n order to
find o permanent toking).

* SR.D. v. Tharp, 146 Fla. 745, 1 So.2d 868 (Fla. 1941); Thom@son.v.
Nassou County, 343 So.2d 965 (Flo. 15° DCA 1977,

* Selden v. City of Jacksonville, 18 So. 457, 459 (Fla. 1891); Weir v.
Palm Beach County, 85 So. 24 865, 868-862 (Flo. 1956); Troavis v.
Stote Dept. of Tronsp., 333 So.2d 86, 86 (Flo. 1976);

2 Awbrey v. Cityof Panamoa City Beach, 283 So.2d 114, 116 (Fla. 1st
DCA 1qr73>

e = Anhoc:o Corp v. Dode County, 144 So.2d 793, 798 (Flo. 1962).

*> Flo. Dept o—F Tronsp. v.Stit City of Aventuro, 774 So.2d 4, 12
(Flo. 33 DCA 2802).

** Flo. DePt.‘ of Tronsp. v. Stubbs, 285 So.24 1, 3 (Flo, 1973),

7 See e.q., Polm Beach County v. Tessler, 538 So.2d 846, 849 (Flo.,
19895 ("LT1lne foct that o portion or even all of one's access to an
abutting road is destroyed does not constitute o toking unless; When
considered in light of the remaining access to the property, it con be
said that the property owner's right of access was substantiolly
diminished. The loss of the most convenient access is not
compensoble where other suitoble access continues to exist."); Stote
of Flo. Dept. of Transp. v. FMS Manogement Systems, 599 So.2d
1929 (F . 4™ DCA 1992); Weaver Ol Co, v. City of Tollahossee, 647

~ So.2d B1%, 821 (Fla, 1994); Dept. of Transportation v. Gefen, 636
So.2d i§45 (Flo., 1994); Stote Dept. of Trans. v. Kreider, 658 So.2d




-
548 (Flo. 4th DCA 1995); Dept. of Transportation, State of Florida
V. Lo\ndmo,n._,_ 664 So0.2d 1141 (Flo. Sth DCA 1995); USA Tndependence
Mobile Home Sales v. City of Lake City, 428 So.2d 1151 (Flo- 1st DCA
QDDSD.

*® ¢.f. Div. of Admin., State of Flo. Depart. of Transp. v. West Palm
Beoch Goavrden Club, 352 So.248 1177 (Flo. 4th DCA 1977); Div. of
Admn., Stote of Fla. Dept. of Transp. v. Frenchmon, 476 So.2d 24
(Flo. 4™ DCA 1985),

* See City of Orlando v. Cullom, 4@@ So.2d 513, 516 (Flo. Sth DCA
1981).

*® Northeutt v. S,R.D., 202 So.2d 748 (Fla. 3™ DCA 1968); c.f. Div. of
Admmn., Stote of Flo. Depart. of TY‘O\V\SP. v. West Palm Beach Gorden
Club, 352 So.2d8 1177 (Flo. 4th DCA 1977); Div. of Admn., Stote of
Flo. Dept. of Transp. v. Frenchman, 476 So.2d 224 (Fla, 4" DCA
19853,

* Thiesen v. Gulf, F. & A. Ry. Co., 75 Fla. 28, 78 So. 491 (1918);
Gome & Fresh Woter Fish Commission v. Lake Islands, Ltd., 487
So.2d 182 (Flo. 1382); Sand Key Associates, L1d. v. Board of
Trustees of Lnternol Improvement Trust Fund of Stote of Florida,
458 So.ad BGQ (Flo.. 238 DCA 1984), c\pproved 512 So.23 934; Lee
“_COUV\‘LBI Y. K|esel 78S So.2d 1913 (Flo. 238 DCA 1998) >; ¢ f. Duval
Enﬂ'lv\egv"w\ﬂ & CoV\'tY‘o\C‘t‘mg'Co. V. Soles, 77 So.2d 431 (Flo.. 1955).,

g !
* Tntro-coastal North Condominium Ass'n, Inc. v. Palm Beach County,
698 So.2d 384 (Fla. 4th DCA 1997),

* Stop the Beach Renourishment, Tnc, v. Florida Dep't of Env't Prot.,
Sep US, 702, 13p S.Ct, 2593, 177 L EJ.28 184 (Rpid).

L]
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Sy City of Jacksonvile v. Schumonn, 167 So.2d A5 (Fla. 1st DCA 1964),
cert. den/ed 172 So.23 597 (Flo. 1965), cert, denied 29p U.S, 981, 88
ey C‘t iﬁ.ﬁi 19 L Ed.2d 1278 (1968); Adoms v. Dode Couv\‘tq, 335 So.2d
- 594 (Fy, 3™ DCA 1“'7@» Young v. Palm Beoch County, 443 So.2d 458
(Flo. ‘rt DCA 1984); Fields v Sorosoto-Monotee Airport Authority,
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-
512 So.2d 961 (Fla. 23 DCA 1987 n.b, thot o “decrensed wmerense” in
volue of propertg 1s not sufficient to establish an mnmverse toking vio
overflight. 1d. at ¢4, -

7 Lewis v. City of Atlantic Beach, 467 So.ad 751 (Fla. 1°° DCA 1985),

*®  See Selden v. City of Jacksonville, 28 Flo. 558 (1891); Weir v. Polm
Beach County, 85 So.2d 865 (Flo. 1356); Anhoco Corp. v. Dade
County, 144 So.2d 793 (Fla. 1962); Benerofe v. State Rond Dept.,
217 So.2d 838 (Fla. 196%); Stote Dept. of Transportotion v. Stubbs,
285 So.2d 1 (Flo. 1973); Polm Beach County v. Tessler, 538 So.2d 846
(Flo. 198%); State, Dept. of Transportation v. Suit City of
Aventura, 774 So.2d A (Fla. 2rd DCA 2801) see also Fla. Stat.

§338. D4,

* Martin v. City of Monticello, 632 So.2d 236 (Flo. 1°° DCA 1994),

*? Houmcock v. Piper, 219 So.2d 746 (Flo. 2d DCA 1969); Jordan v. St.
Johns County, 63 So.2d 835 (Flo. 5™ DCA 2B11).

V|||Qqe of Teq,uesta v. Jupiter Tnlet Corp., 371 So.2d 663, 672 (Flo.
1979),

2 Stote Dept..of Health & Rehob. Services v. Scott, 418 So.28 1032
- (Flo. 24 DCA 1982), n.b, this decision predod:es the United Stotes
-Supreme Court's determingtion that o “temporary toke” was
COmpensable wn First English Evongelical Lutheran Church of Glendaole
V. Cowntq of Los Angeles, Colifornin, 482 U.S, 3p4, 197 S.Ct, 2378,
G L.Ed.2d 253 (1987).

" Pnellas Count Y V. Brown, 450 So.2d 24® (Fla. 2d DCA 1984),

" Flott v. City of Brooksville, 368 So.2d 631 (Fla. 2d DCA 1479,

approved In re Forfeiture of 1376 Kenworth Truck, 576 So.28 261
(Flo.. 1298); Gronde v. Hillsborough County, 623 So.2d 1254 (Fla. a4

DCA 1993);

2 State v. Powell, 497 So.2d 1188 (Flo.. 1986),

“ This seCtlon and the next section, “Patient Counseling :
: In‘FoV"mz(-tlovx rely heavnl ly on my yournal, “Jeff's Little Black Book of
Covxdemgor Secrets ~- How to Clear the Right-of-Way on Time and On




‘ .
Budget” aswell as o CLE presentation by my friend and mentor,
Richard Vickers, “How to Save Money Buying ROW -- Procticol
Solutions for Condemnors” (Used with permission). I was fortunate
to be apprentice to Richard's problem-solving approach to
condemnation, and T om very thonkful for his direct ond wdirect
contribution to this poper.

7 Volusio. County v. Pickens, 435 So.2d 247 (Fla. 5" DCA 1983); City
of Jocksonville v. Schumonn, 223 So.28 749 (Fla, 1°° DCA 196D,

® See Flo. Stot. §73.891; §73.092. .

™ See Order Awarding Attorney's Fees, State of Florida Deportment
of Transportation v. Inland Southeast Lokewood, LLC,, Manatee.
County Circuit Court Cose No. 2@@SCA-4838, September 12, 2BBC.

37 City of Jacksonville v. Schumann, 223 So.2d 742 (Flo. 1% DCA 1969);
Volusio. County v. Pickens, 435 So.2d 247 (Flo. 5" DCA 1983); City of
Jocksonvile v. Schumonn, 223 Soad 749 (Flo, 15 DCA 1969,

> State Rond Dept. of Florida v. Tharp, 146 Fla. 745, 1 So.2d 868
(Flo. 1q‘bi>. 5

s od: '748 49, 869-872.

' ‘53 E g.-Sehick v Fla Dept. of Agriculture, S@4 So.2d 1318 (Fo. 1% DCA
1987); Crowley Museum ond Nature Center, Tnc. v. Southwest Florida
Woter MQnQSement District, 993 So.2d 685 (Flo.. 238 DCA 2008).

>* Flatt v. Brooksville, 3¢8 So.2d ¢31 (Flo. 28 DCA 1979); Stewort v.
City of Key West, 42%So0.2d 784 (Flo. 3" DCA 1983); Deportment of
Agriculture & Consumer Services v. Bogorf£, 35 So.2d 84 (Flo. 4tn
DCA 815251(25> F

> E 9. The Appro\uso\l Institute, the organizotion thot Certrﬁes -the
best of eminent domain approisers (the MAT certification) offers
traning that non-appraisers can toke as well. Go to
Www.appraisalinstitute.org. An mnexpensive woy to learn about
d'uscree-t’-t'rtle issues is through At‘tornegs' Title Fund Services,
. Genero\@ -theg have half-doy sessions geared for their agents, but

some ove open to anyone for a small membership fee. The courses are
held ot ! Vorious locotions ovound the stote and With the membership
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you get their newsletter with case law. Go to
http://wivw.thefund.com/portal/services/education/ ndex.ysp for a

list of seminars updated ench year. In addition, three other
organizations have trammng opportunities over o wide ronge of

emmnent domain-related topics, CLE Tnternational, www.cle.com; The
Florida Bar Eminent Domow Committee, www.floridabar.org; The .
Associotion of Eminent Doman Professionals, www.oedp.org; and the
International Right of Way Association wwwirwoonlne.org.
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